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Statement of the Issues Presented for Re view 

1 . Whether the appellants have suffered injury in fact by 
appellees' failure to enforce Federal Civil Rights Statutes 
and thereby have standing to sue, 

2. Whether the appellants come within the zone of interests 
protected by the Federal Fair Housing Act and the Civil 
Rights Act of 1964. 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
No. 74-1793 



RACHEL EVANS, et al., 

Appellants, 

-v- 

JAMES T. LYNN, et al. . 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


BRIEF FOR APPELLANTS 
ON REHEARING EN BANC 


STATEMENT OF THE CASE 

This matter comes before this Court for rehearing en banc 
of an appeal determined by a panel composed of .Judges Moore, Oakes and 
Gurfein. A majority of the panel determined that the low-income minority 
appellants had standing to challenge the appelleer failure to comply with 









federal clvil rights statutes and regulations in making community 
development grants-Ln-aid to the Town of New Castle, New York. 

The appellante are tour black citizens who live in 
racial ghettos in Westchester County, New York. They brought 
suit against the federal departments of Housing and Urban Develop¬ 
ment (HUD) and Interior asserting that the two agencies had violated 
the affirmative action requirements of Title VIII of Civil Rights Act 
of 1968 (the Fair Housing Law) and Title VI of the Civil Rights Act 
of 1964 when they approved grants to the virtually all-white Town of 
New Castle in Westchester County. The appellants contended that 
before approving these grants the agencies were required to evaluate 
the economie and racial consequences of that Town's housing and de¬ 
velopment praetices. The appellants further contended that approval 
of these grants in the face of New Castle's discriminatory land use 
policies has the effect of maintaining racial residential segregation 
in Westchester County and consfrains them to continued residence in 
the County's ghettos. 

The complaint was filed in the United States District Court 
for the Southern District of New York in August, 1973 (la-löa)." 


The complaint contained allegations as to failures by theTri-State 
Regional Planning Commission with respect to the grants to New 
Castle. On appeal the original panel upheld the district court's dis- 
missal of the complaint as to that defendant. That determination is 
not on review at this time. Order of this Court granting petition for 
reconsideration enbanc, August 11, 1975. 
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Sübsequently, the federal appellees moved to dismiss the complaint on 
several grounds, including lack of standing (17a) and appellants moved 
for a preliminary injunction restraining HUI) and Interior from dis- 
tributing any moneys to New Castle pursuant to the contested grants (19a). 

The district court heard these motions on October 19, 1973. 
At that time the court reserved decision on both motions pending the 
ereation ot a lactual record on the civil rijhts enforcement procedures 
that were undertaken by HUD and Interior with respect to the challenged 
grants. The Court directed the United States Attorney to make avail- 
able the relevant administrative files and required that depositions 
be taken of the officials involved in the approval of the grants (98a-99a). 

On March 9, 1974 the Town of New Castle and the King- 
Greeley Sewer District, the formal recipiënt of the HUD grant, moved 
to intervene in this action. Although the court reserved decision on 
that application, it granted the Town and Sewer District permission 
to participate in the proceedings. On April 15, 1974 the Town and 
Sewer District formally joined in the federal appellees' motion to 
dismiss for lack ot standing (43a). The district court in its final 
order approved the intervention (97a). On May 22. 1974 the district 
court dismissed the complaint on the grounds that the appellants 
lacked standing to sue (90a). The district court opinion appears at 
376 F.Supp. 327. 
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On .lune 2, 1975 this Court reversed in an opinion written 
by .Judge Oakes and concurred in by .ludge Gurfein. .Judge Moore dis- 
sented. On August 11, 1975, this Court granted the petitions lor re- 
hearing f’ed by the federal government and New Castle. 

STATEMENT OF THE 1ACTS 

Westehester is a county ol' extreme contrasts. On one 
hand, the County contains some of' the wealthiest communities in the 
nation; lor the most part, these communities are located in the 
northern part ol the County. In contrast, there are a series of poorer, 
older areas in the County in which the majority of Westchester's 
minority families, including the appellants, live; lor the most part, 
these areas are in the Southern and western parts of the County. 
Challenged are federal grants to the Town of New Castle, a commu- 
nity which epitomized the white, affluent portions of the County and a 
Town which has fought construction of housing which would be avail- 
able to appellants. It is within this context that the appellants 
contested the failure of the federal agencies to adhere to the 
applicable civil rights statutes designed to eliminate racial 


segregation. 




Westchester's Minority Population 

The appellants resi.de in the Westchester communities of 
Yonkers, Peekskill, White Plains and Ossining (2a-4a). According 
to the 1970 census, these communities, along with Mount Vernon and 
New Rochelle, account for almost 75 percent of the total non-white 
population of the County. The appellants brought this case as a class 
action on behalf of low and moderate income, minority residents of 
Westchester who, like themselves, are constrained to reside in racially 
concentrated neighborhoods in the County.* 

Overall, non-whites comprise approximately 10 percent 
of Westchester's population. 376 F. Supp. at 330 (95a-96a). The 
residential confinement of the minority population is dramatically 
illustrated by the fact that while Westchester's total non-white popu¬ 
lation increased by 28,897 persons from 1960 to 1970, 21,000 of these 
minority persons, or 72 percent, moved into the older communities 
of Mount Vernon, New Rochelle, White Plains arri Yonkers. These 
communities already housed 63.4 percent of the County's non-white 
population as of the 1960 census (25a). 

Appellants' motion to certify the class was not resolved below because 
of the district court's ultimate disposition of the case. 376 F. Supp. at 
334, n.9. 
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AH the appellants have low or moderate incomes and 
are all confronted with housing problems that have been exacerbated 
by discrimination and segregation (3a-4a. 87a-89a). For example, 
appellant Fernell Patterson, in an affidavit filed in support of his 
claim to standing, stated that he has "resided in Westchester County 
since 1960 and during that time, I have always been constrained to re- 
side in racially concentrated areas. " Patterson's neighborhoods have 
all been characterized by dilapidated housing and inadequate levels 
of municipal services" (87a-88a). 

Appellant Brooks resides in a severely dilapidated apartment 
in Ossining (4a). Appellant Evans was forced to relocate from two dif¬ 
ferent dwellings in Peekskill as a result of urban renewal demolitions 
(2a) and now resides in public housing in that community (Evans depo- 
sition, pp. 14-15). Appellant Kidd resides in a dwelling with serious 
plumbing and structural defects (3a). The district court concluded that 
the appellants' allegations of ghetto living conditions "are a very real 
and serious injury. " 376 F.Supp. at 332 (102a). 

The Town of New Castle 

The Town of New Castle is a "predominantly white and 
a well-to-do enclave" located in northern Westchester County with a 
minority population of only 1.3 percent. 376 F.Supp. at 330. Only 
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2 percent of New Castle's population increase from 1960 to 1970 
was non-white (25a). 

The median family income in New Castle in 1970 was 
$22,005 as compared with $11, 349 in Westchester as a whole. 376 
F.Supp. at 330. The median income for Black families in West¬ 
chester was $8,639, aid for Spanish-speaking families, $7, 889 (28a). 

New Castle has a land area of about 25 square miles 
(45a). Approximately 7000 acres of land in the Town are vacant 
and suitable for development (28a-29a). However, almost 90 per¬ 
cent of the Town is restricted by the local zoning ordinance to the 
development of single-family houses on parcels of at least one acre. 

Two-family houses, garden apartments and all other forms of multi- 
family housing are prohibited (26a-27a). As a result, those forms 
of housing which are available for lower-income families are ex- 
cluded and only the most expensive form of housing may be built (26a). 
This is attested to by the fact that the median value of single-family 
houses in New Castle in 1970 was in excess of $50, 000. 376 F. Supp. 

at 330. 

The district court found in its opinion, "New Castle 
continues to be resistant to attempts to alter its present housing 
character." 376 F.Supp. at 330. The court noted that New Castle 





had "successfully thwarted" the attempt of the New York State Urban 
Development Corporation to "construct a small 100-unit, low-cost 
housing facility in the Town." Ibid. The record also shows that the 
Town's m&ster plan sets as a goal "maintaining New Castle as a 
single-family residential community, " and specifically provides 
with reference to the development of sanitary sewers, that "the pro- 
vision or extension of water and sewers in low [density] residential 
areas shall not .. . be considered as a basis for rezoning to higher 
residential density." (29a). 

In 1969 New Castle, through the King-Greeley Sewer 
District (which was organized by the Town pursuant to New York 
Town Law), requested federal aid from HUD under the Federal Water 
and Sewer Facilities Grant Program (42 U.S.C. 3102) for the con- 
struction of a sanitary sewer facility in the Hamlet of Chappaqu- in 
New Castle. Similarly, in 1972 the Town submitted an application 
to the Department of Interior's Bureau of Outdoor Recreation (BOR) 
for federal funds to aid in the acquisition and development of a public 
park and outdoor recreation area. The application was made pur¬ 
suant to the Land and Water Conservation Fund Act. 16 U.S.C. 

460 L (8). Both grants were approved. 
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The HUD Grant 


HUD procedures require that a "rating sheet" be completed 
when a grant applLcation like that submitted by New Castle is received in 
its offices (See 24 CFR Pt. 556). William S. Green, the regional adminis¬ 
trator of HUD, stated at his deposition that HUD had no basis for 
passing on applications other than the rating system (115a). Robert 
Mendoza, the HUD official who prepared the rating sheet for the New 
Castle grant, testified that he never reviewed the housing and land- 
use policies of an applicant community prior to rating a sewer appli- 
cation (194aa-194ca). Green stated that in his view the absence of 
low and moderate income housing in a community is not a bar to the 
grant of a sewer application. He further testified that even overt 
practices of housing discrimination are not taken into consideration 
in reviewing sewer applications except insofar as they may be reflected 
in HUD's preliminary rating sheet system (115a). 

The application review in this case was described by 
Mendoza. In March 1972 he visited the Town of New Castle in the 
company of the program director of the New York Area office of HUD 
(183a-184a). They performed an on-site inspection of the proposed 
project area and con3ulted with New Castle public officials. This 
inspection consisted of a drive through the project area and an hour- 
and-a-half meeting with local officials (183a-184a). Mendoza stated 
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that one or two days later he completed a HU D rating sheet on the 
application, except for the financial rating which was completed by 
a financial officer in the area office. 

After HUD announced the grant in early 1973. a civil 
rights organization located in Westchester County wrote a letter of 
complaint to HUD detailing New Castle's discriminatory land-use and 
community development policies and asking HUD to reconsider ap- 
proval of the sewer grant (30a). This complaint stimulated an in- 
quiry from HUD's regional office to its area office about the grant 
and led to the discovery that there was no rating sheet for the pro¬ 
ject in the administrative file (139a). As a result. someone in the 
regional office directed the area office to "reconstruct" the rating 
sheet (140a). In ebruary 1973, Mendoza was summoned from the 
Boston office, where he had been transferred. He returned to New 

York to produce a new rating on the basis of his recollection (185a- 
186a). 

Tne reconstructed rating sheet was dated and signed in 
a manner which made it appear to have been prepared the previous 
year, contemporaneously with the application review (144a, 147a). 
When this document was submitted to the district court as part of 
the administrative file on the HUD grant, no explanation of the 
manner of its preparation was provided. Subsequently. the 




United States Attorney informed the court and counsel for appellante 


that the document was a "reconstruction" (220a-221a). * 

One result of the complaint to HUD was a de novo 
rating of the application by a regional official responsible for moni- 
toring community development grant applications. That rating indi- 
cated that the New Castle application should have received no more 
than about 30 points (176a), instead of the 41 point total that appears 
in the reconstructed sheet (189a-190a). Had the application received 
only 30 points, the grant would never have been awarded to New 
Castle (177a).** 


* The Regional Administrator testified that he approved the "recon¬ 
struction and simply expressed to his staff his unhappiness with 
their sloppiness. (123a-124a). 

** The regional official corrected the number of points awarded New 
Castle for financial need, stating that the Town should have re¬ 
ceived no points in this category because of its extreme wealth 
and its ability to finance its own sewer System (175a, see "re¬ 
constructed" rating sheet, 222a). The program manager of the 
area office testified that it was the practice of the New York 
office not to invite full applications for projects receiving less 
than 40 points. The regional official concurred in this view, 
stating that 41 points was the lowest rating of a sewer appli¬ 
cation ever approved in the New York area and that a project 
with a 30 point rating would not normally be funded (177a). 
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The BOR Grant 


The BOR grant arose out of a 1972 decision by New 
Castle to acquire and develop approximately 33 acres of land known 
as Turner Swamp for the purpose of creating a public park and out- 
door recreation area. Under the outdoor recreation program, a 
state liaison officer reviews and rates grant applications (205a- 
206a). 

BOR's grant review involves absolutely no civil rights 
enforcement procedures. The BOR official who received the New 
Castle application from the state testified that he did not make any 
effort to determine the nature of New Castle's housing and commu- 
nity-development practices, and that he was unaware of any BOR 
policy with respect to the Title VIII obligation to promote fair 
housing opportunity in connection with the outdoor recreation program. 
The only indicatiön’of civil rights involvement was that a Standard 
Title VI compliance form was attached to the application and signed 
by the Town Supervisor (202a-204a, 207a). 

Federal Civil Rights Enforcement Policies 

The affidavit of Howard A. Glickstein (31a-38a), former 
stalf director of the United States Commission on Civil Rights, catalogues 
the failure of federal civil rights enforcement in community development 




programs on a national level. Glickstein States that the Civil Rights 
Commission undertook a review of the federal civil rights enforce- 
ment effort which culminated in the publication of several reports 
on the matter (32a). 

The first report was issued in OcEbïïèr, 1970 and is 
entitled "Federal Civil Rights Enforcement Effort." (32a). In 
that report, the Civil Rights Commission focused on the extent to 
which HUD and other federal agencies had administered their com- 
munity development programs affirmatively to achieve fair housing 
opportunities. The Commission viewed implementation of this 
- section as the key determinant of the success of the Fair Housing 
Law (22a-34a). The Commission concluded, however, that HUD 
"had devoted itself to processing individual complaints of housing 
discrimination to the exclusion of all other responsibilities under 
the Act. " 

A Reassessment Report issued in 1972 indicates that 
HUD is still failing to seek enforcement of the affirmative obligation 
section of the Fair Housing Act (35a). It concluded that HUD carried 
out no compliance reviews whatsoever of community development 
programs in communities alleged to have discriminatory housing 
and land-use practices (35a). Moreover, the Report concluded that 
the HUD water and sewer program is the only HUD community 
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development program which has no requirement that steps be taken 
to expand low and moderate Lncome housing opportunity within an 
applLcant community (35a). The Report also noted that HUD's per¬ 
formance contrasted with that of the Environmental Protection 
Agency because that agency has begun to Lnquire into the exclu- 
sionary impact of a community's land-use laws before approving 
iunds for its own Waste Treatment Construction Program'' (35a-36a). 

In the 1970 Report, the Commission criticized the 
Department of Interior's entire administrative civil rights enforce- 
ment structure and found that in the BOR program, the civil rights 
compliance investigators relied on the state liaison office to fill out 
the review report (36a). Glickstein further States that the Depart¬ 
ment of Interior has completely failed to promulgate regulations 
which would seek to insure non-discriminatory access to recreation 
areas and to encourage fair housing opportunity in applicant 
communities (37a). 

THE OPINION OF THE PANEL 

The majority of the panel which heard this appeal held 
that the appellants had standing to challenge the alleged lltck of com¬ 
pliance by the appellee agencies with the provisions of Title VIII and 
Title VI. Judge Oakes, writing for the Court. stated that in determining 




this issue three basic facts had to be assumed: (1) the appellants 
are low-income minority residents of Westchester County confronted 
with residential segregation and problems of housing inadequacies, 

(2) New Castle is an affluent, predominantly white enclave which has 
resisted all efforts to include lower cost units in its housing stock, 
and (3) HUD and BOR "did very little by way of evaluating the Town's 
development policies or otherwise to perform allegedly affirmative 
duties required of them by Title VI and Title VIII respectively. ..." 

Slip. Op. 3889-3891. 

Assuming these underlying facts, the Court analyzed the 
language of the statutes involved, the legislative histories and the case 
law, and concluded "that the first of the two prongs of the test of standing 
is met; appellants are arguably within the zone of interests protected by 
Titles VI and VIII. " Slip Op. 3896. TheCourt held that the appellants' 
claims under Title VIII may be the stronger because of the limitation 
in Title VI providing that in the event of a violation of any non-discri- 
mination requirement in the Act, the federal agency is limited to 
terminating funding only to the particular program affected. 42 U.S.C. 
2000d-l. The Court stated, however, that resolution of that issue was 
to be on the merits. As to Title VIII, the panel found the law precise 
and clearly applicable to the challenged grants. 
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Here the "statutory right" is to have pro- 
« grams and a:tivities ''relating to housing 

and urban development" administered in 
furtherance of the fair housing policy. 
That right is invaded by grants for sewer 
facilities or acquisition of recreation 
areas in urban communities which are 
not so administered. 

Slip Ou. 3896 


The appellants were within the zone of interests protected 

by both VI and VIII as: 

The inaction on the part of the federal 
agencies here may have created a breach 
of their affirmative duties under these 
Acts and these Acts were designed to pro- 
tect people such as these appellants who 
continue to live in ghettoized communities 
in the New York City metropolitan area. 

Title VI protects every person in the United 
States from discrimination in applicable 
projects, and Title VIII seeks to ensure 
fair housing throughout the United States. 

Slip Op. 3896-3897. 

Judge Oakes then went on to find that the appellants also 
satisfied the second requirement of standing that there is alleged an 
"in.jury in fact" to them as a result of the administrative failures. In 
determining this issue, the Court pointed out that it would be improper 
to look solely to New Castle's housing and land-use policies. Rather, 
the thrust of the appellants' claims relates to "the failure of HUD and 
BOR to implement Title VIII, the fair housing law, an act which was 
intended to change the functions of federal grant programs the history 


- 16 - 


of which ... reinforced existing, if not created new, patterns of 

racial segregation. " Slip Op. 3897-3898. FundLng of New Castle's 

programs without ''ompliance with Titles VIII and VI the Court held. 

"contribute to the perpetuation of appellants' living patterns in the New 

York metropolitan area. " Slip Op. 3898. The nexus between the 

agency failure and the alleged injury was plain: 

Here, then, are agencies with an affirmative 
duty to encourage fair housing. Allocatbn 
of grants without assessing their impact on 
integration not only may maintain the status 
quo of living patterns, resulting in injury to 
those who must continue to live in ghettos, 
but may also increase the disparity between 
living styles by supporting "white enclaves" 
while diverting funds which otherwise would 
have been used to alleviate ghettoization. 

Slip Op. 3898. 

Judge Gurfein concurred with Judge Oakes that the appel- 

% 

lants had established standing to contest the Hl) D and BOR grants. 

Slip Op. 3917. Judge Gurfein stressed that he found the 

[Pjlaintiffs are "adversely affected or aggrieved 
by agency action within the meaning of a rele¬ 
vant statute" under the Administrative Procedure 
Act, Section 5, U.S.C. §702, to raise the ques- 
tion of whether the Secretary has failed to makt 
the inquiries implied from his affirmative duty 
"to administer the programs and activities re- 
lating to housing and urban development in a 
manner affirmatively to further the policies 
of this subchapter.'" 

Slip. Op. 3917-3918. 


Judge Gurfein cautioned that he was not Lmplying by his ruling that the 
appellants necessarily would be entitled to injunctive relief; nevertheless, 
in light of the national policy to eliminate racial discrimination, the 
appellants were entitled to test whether the appellees had met their 
statutory duties. Judge Gurfein agreed that an adequate showing of 
injury in fact had been made and emphasized that the Court should be 
more liberal in "granting standing where the challenge is to alleged 
administrative failure to act in the face of an alleged statutory duty, 
particularly in a civil rights case. " Slip Op. 3919. 

Judge Moore in his dissent argued that the majority 
opinion ran contrary to several recent Supreme Court decisions. 

United States v. Richardson , 418 U.S. 166 (1974); Schlesinger v, 
Reservists to Stop the War . 418 U.S. 208 (1974); O'Shea v. Littleton. 

414 U.S. 488 (1974). Slip Op. 3910-3913. According to the majority, 
these cases entailed constitutional challenges to federal statutes, 
which it held did not apply to cases involving challenges to adminis¬ 
trative inaction and brought under the Administrative Procedure Act. 

Slip Op. 3898-3899; 3917-3918. 

A copy of the panel's decision is appended to this 

brief. 
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THE APPELLANTS HAVE SUFFERED 
INJURY IN FACT BY APPELLEES' 

FAILURE TO ENFORCE FEDERAL 
CIVIL RIGHTS STATUTES AND THERE- 
. BY HAVE STANDING TO SUE _ 

The appellants' complaint in this matter flows exclusively 
from the failure of two federal administrative agencies, HUD and BOR, 
to implement statutory civil rights requirements in approving community 
development grants. The relief sought is directed only as a^i inst these 
agencies. The plaintiffs charge that HUD and BOR Tailed to meet the 
statutory requirements of Titles VIII and VI to act affirmatively to 
promote equal housing opportunities and to end discrimination in 
federal programs. 

The Fair Housing Act. in addition to the sections pro- 
scribing discrimination in sales, rentals and the provision of housing 
opportunities, directs that all federal executive departments and 
agencies. and specifically the Secretary of HUD. "administer their 
programs and activities relating to housing and urban development 
in a manner afIirmatively to further the purposes of this subchapter. ..." 
42U.S.C. 3608 (c) and (d) (5). Further. all executive departments 

See, e^g.. 42U.S.C. 3604. Sections 42 U.S.C. 3610 and 3612 establish 
broad administrative and judicial relief for such discrimination. 
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and agencies are instructed to cooperate with HUD in affirmatively 
furthering fair housing. 42 U. S. C. 3608 (c). This requirement 
is to be read in conjunction with the introductory language to 
Title VIII setting forth the legislative purpose: M It is the policy of 
the United States to provide within Constitutional limitations, for 
fair housing throughout the United States." 42 U.S. C. 3601. Title VI 
requires governmental departments affirmatively to eliminate dis- 
crimi.nation and to achieve equal opportunities in federal programs. 

42 U.S.C. 2000d, 2000d-l. 

A major goal of these provisions is to eliminate patterns 
ot residential segregation and the confinement of rrrinority citizens to 
ghetto areas. (See Point II, infra.) Congress clearly sought to re- 
verse the past history of federal grant programs. That history was 
one oi grants which reinforced existing patterns of racial segregation. 
In tailing to adhere to that law, the appellee agencies have continued 
to reinforce those patterns. They have neglected to administer the 
civil rights requirements ol the community development assistance 
programs to promote an increased supply of integrated housing and, 
thereby, to begin to redress the plague of racial residential segrega¬ 
tion that has beset Westchester County. 
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Appellants are Black citizens suffering from a lack 
of fa Lr housing opportunity in the County in which they reside. 

They are residents of the minority communities of Westchester. 

But for the total failure of civil rights enforcement so clearly 
evidenced by the administrative record in this action, there would 
have been a significant federal impetus for creation of fair housing 
opportunities and elimination of racial residential segregation in 
the County. This impetus was what Congress sought by enacting 
the affirmative duty requirements of the Fair Housing Law and 
Title VI. 

lt is the total absence of meaningful civil rights en¬ 
forcement in the two community development grants to New Castle 
that caused substantial injuries to appellants individually and to the 
class they seek to represent. They are precisely the minority citizens 
who suffer from racial concentration and inadequate housing opportunity 
in Westchester County -- a condition that affects "the very quality of 
their daily lives. " Shannon v. HUP . 436 F. 2d 809, 818 (3d Cir. 1970). 

There are two essential and related components supporting 
appellants' argument that their standing to contest these agency in- 
actions should be readily accorded them by this Court. First, appellants 
note that the broadest possible standing is available to individuals 
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who challenge federal administrative actions under the Administrative 
Procedure Act. 5 U.S.C. §702, and under other federal statutes 
authorizing review of agency action by "aggrieved parties. "* This is 
particularly true in cases where the individuals suing are representa- 
tive of a large class of individuals and raise questions involving the 
public interest. In such cases, the courts have recognized that an 
attenuated injury suffered in common with many others may still be 
sufficiënt to establish standing to sue. Citizens to Preserve Overton 
Park, Ine, v. Volpe , 401 U.S. 402 (1971); United States v. SCRAP . 

412 U.S. 669 (1973); Associations of Data Processing Service Organi- 
zations, Ine, v. Camp . 397 U.S. 150 (1970); Abbott Laboratories v. 

Gardner . 387 U.S. 136 (1970); Adams v. Richardson. 480 F. 2d 1159 
(D. C. Cir., en banc . 1973). 

Secondly, the courts have been particularly sensitive 
to the requirement of a liberalized test for standing under the Federal 
Fair Housing Act in order to implement the critical congressional 
goals of equal housing opportunity and the elimination of racial resi- 
dential segregation. The courts have looked in particular at the 

* The Fair Housing Law provides a right of action in federal court for 
a "person aggrieved" which is specifically defined as " any p erson 
who claims to have been injured by a discriminatory housing practice" 
or who believes he will be so injured. (Emphasis added.)42 U.S.C. 3610a, d. 
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unique legislative history and language of Title VIII and concluded 
that Congress intended to provide for comprehensive enforcement 
of the Act. Trafficante v. Metropolitan Life Insurance Co. , 409 U.S. 205 
< 1972 ); Shannon v. HUP , supra . Indeed the Court in Trafficante declared 
that the Civil Rights Acts evince a congressional intention to define 
standing as broadly as is permitted by Article III of the Constitution. 

409 U.S. at 209. The courts are to afford civil rights statutes a "sweep 
as broad as [their] language." Griffin v. Breckinridge . 403 U.S. 88. 

97 (1971). 

It is these factors which distinguish the instant case from 
the Richardson . Reservists . O'Shea line of cases cited by Judge Moore 
and from the Supreme Court's recent decision in Warth v. Seldin . 

45 L. Ed. 2d 343 (1975), affirming 495 F.2d 1187 (2d Cir. 1974), pressed 
by the appellees in their petitions for rehearing. We deal here with 
agency noncompliance with a clear statutory d- y designed to benefit 
the specific class of which the appellants are part. The authorities 
relied upon in the dissent and by the appellees involve constitutional 
challenges to federal and local actions in the absence of any claim 
to a statutorily protected right or a right to proceed under the Ad- 
ministrative Procedure Act. 

Of critical importance is the Supreme Court's repeated 
statement that, "Congress may enact statutes creating legal rights. 
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the invasion of which creates standing, even though no injury would 
exist without the statute. " (Emphasis added.) Trafficante . supra , 
at 212 (White, J. concurring); Linda R.S. v. Richard D. . 410 U.S. 

714 at 617, n.3 (1973). This principle was reaffirmed in Warth itself. 

45 L. Ed. 2d at 363. 

Thus, the Supreme Court has consistently granted standing 
to review federal administrative actions under the Administrative Pro¬ 
cedure Act and other federal statutes which conrer the right of judicial 
review on persons "aggrieved" by administrative decisions. Associa- 
tion of Data Processing, Ine, v. Camp, supra ; Barlow v. Collins . 

397 U.S. 159 (1970); Hardin v. Kentucky Utilities. 390 U.S. 1 (1968); 
United States v. SCRAP . supra . 

In large part. the liberalized definition of standing which 
the Supreme Court has brought to its analysis of the concept of persons 
"aggrieved" by agency action reflects the Court's deference to a con- 
gressional intent to authorize broad judicial review of administrative 


decisions. The Supreme Court emphasized this point in Data Pro¬ 
cesgang, supra , writing: 

Where statutes are concerned, the 
trend is toward enlargement of the. 
class of people who may protest ad¬ 
ministrative action. The whole drive 
for enlarging the category of aggrieved 
"persons” is symptomatic of that trend. 

397 U. S. at 154 
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To this end, the Court in Data Processing outlined the 
two-pronged test for evaluating standing to sue. The requirements, 
as noted by Judge Oakes, are that plaintiffs allege an "injury in fact" 
and seek to protect an interest arguably within the zone of interests 
to be protected or regulated by the statute or constitutional guarantee 
in question" (emphasis added). Id. at 152-153. 

The courts have also construed the "injury in fact" re- 
quirement very broadly in order to allow judieial enforcement of statutes 
intended to promote the public interest and which have a wide focus, 
e • ë ’» laws relating to environmental protection or civil rights. SCRAP, 
supra , Trafficante , supra ; Scenic Hudson Preservation Conference v. 
Federal Power Commission , 354 F. 2d 608 (1965); Shannon v. HUP , 
supra . In this context, the liberalized view of "injury in fact" has been 
explained by the importance of allowing litigants who function as "private 
attorney generals" to co ne forward and enforce statutes which further 
broad public policies.* 

* In Trafficante , supra , 409 U."s7 at 211, the Supreme Court examined 
the legislative history of Title VIII and concluded that: 

Since HUD has no enforcement powers and since the enormity 
of the task of assuring fair housing makes the role of the Attorney 
General in the matter minimal, the main generating force must 
be private suits in which the Solicitor General says, the com- 
plainants act not only on their own behalf but also "as private 
attorney generals in vindicating a policy that Congress con- 
sidered to be of highest priority. " The role of "private 
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The SC RA P decLsion, as noted by Judges Oakt ,r r ein, 
is particularly instructive in terms of insuring a libera .-..ding of 
the term "aggrieved. " In SCRAP the plaintiffs asserted that the 
Interstate Commerce Commission had violated the requirements of 
the National Environmental Policy Act of 1969 (NEPA), 42 U.S. C. 
4332(2)(c) in allowing a rate increase for railroad freight. The 
plaintiffs had alleged that the rate increase would serve as an eco¬ 
nomie disincentive for private industry to recycle products such as 
scrap metals. Thus, the ICC action could adversely affect the en¬ 
vironment and particularly the environment in recreational areas the 
plaintiffs used. The Court held the plaintiffs were protected by NEPA 
and were aggrieved persons within the scope of the Administrative 
Procedure Act. 

In Trafficante , the Supreme Court held that white tenants 
had standing under the Fair Housing Act, 42 U.S. C. 3610(a) to 


attorney general is not uncommon in modern legis- 
lative programs. See Newman v. Piflgie Park 
Enterprises. 390 U.S. 400, 402; Allen v. State 
Board, 393 U.S. 554, 556; Perkins v. Matthews. 

400 U.S. 379, 396; J. I. Case Co. v. Borak, 

377 U.S. 426, 432. 
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challenge racially dlscriminatory rental practices. 409 U.S. at 211. 
The specific injury alleged by the plaintiffs was "the loss of important 
benefits from Lnterracial association. " 409 U. S. at 210. Certainly, 
this injury is even more general and less tangible than the devastating 
impact of life in America's urban ghettos asserted by the appellants. 

Furthermore, in Adams v. Richardson . supra , 480 F.2d 
1159, the Circuit Court for the District of Columbia in an en banc. 

£££. curiam opinion sustained a district court injunction ordering the 
Department of Health, Education and Welfare (HEW) tc commence 
compliance and enforcement proceedings under Title VI of the 1964 
Civil Rights Act against ten state-operated Systems of higher educa¬ 
tion; seventy-four secondary and primary school districts found to 
have reneged on previously approved desegregation plans; and against 
forty-two other districts found by HEW in presumptive violation of 
the dictates of Swann v. Charlotte-Mecklenburg Board of Education . 

402 U.S. 1 (1971). Plaintiffs in Adams were "certain black students, 
citizens, and taxpayers" (480 F. 2d at 1161). Neither the district 
court nor the Court of Appeals, sitting en banc was troubled by the 
fact that the plaintiffs were not "potential" users or residents of the 
several hundred school districts involved. 
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The Court in Adams Lmplicitly recognized the source of 
plairttiffs' standing when it accepted plaintiffs' contention that HEW 
had " consciously and expressly adopted a general policy fof non- 
enforcementl which fwasl in effect an abdication of its statutory 
duty" (emphasis added). 480 F. 2d at 1162. 

The foregoing cases clearly demonstrate that Black and 
Spanish-speaking citizens of an area infected with "the complex pro- 
blem of system-wide racial imbalance" ( Adams , supra , at 1164 n. 10) 
have a "personal stake" in the enforcement of' Title VI and Title VIII 
in the administration of federal assistance programs. 

^ Judge Moore's reliance on Richardson . Schlesinger and 
Q'Shea is simply misplaced. These cases do not deal with enforce¬ 
ment of a statutory right and clearly do not overrule SCRAP or 
Trafficante . .Tustice Powell's throughtful concurrence in Richardson, 
418 U.S. at 690, is significant in this regard. Justice Powell went to 
great lengths to clarify why the majority lelt it necessary to narrow 
the line of permissible actions in federal courts involving social 
conflicts. Nonetheless, Justice Powell made it quite clear that it 
was incumbent upon the judiciary to defer to Congress when it acts to 
provide a statutory grant of review. 

The doctrine of standing has always reflected 
Prudential as well as constitutional limitations. ... 
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Whatever may have been the Court's initial 
perception of the int ent of the Kramers ... 
it is now settled that such rules of self- 
restraint are not re quired by Art. III but 
are "judicially created overlays that Congress 
may strip away...." ... But where Congress 
does so, my objections to public actions are 
ameliorated by the congressional mandate. 
Specific statutory grants of standing in such 
cases alleviate the conditions that make 
' y judicial forbearance the part of wisdom. " 

(Emphasis added) 

418 U. S. at 196, n. 18 


Justice White took a similar approach in his concurrence 
in Trafficante , 409 U.S. at 212. 

Absent the Civil Rights Act of 1968, I would 
have great difficulty in concluding that peti- 
tioners complaint in this case presented a 
case or controversy within the jurisdiction 
of the District Court under Art. III of the 
Constitution. But with that statute purporting 
to give all those who are authorized to com- 
plain the right also to sue in court, I would 
sustain the statute insofar as it extends 
standing to those in the position of the 
petitioners in this case. 

See also, Katzenbach v. Morgan . 384 U.S. 641, 648-649 (1966); Oregon 
v. Mitchell, 400 U.S. 112 (1970).”'* ** 


* Joined in by Justices Blackmun and Powell. 

** In a similar vein the Supreme Court has long instructed that a federal 
court, sitting as a court of equity, in cases involving enforcement of 
statutes, has the power and responsibility to fashion to the extent 
possible remedies necessary to effectuate congressional purposes. 
See. Porter v. Warner Co .. 328 U.S. 395 (1946); Mitchell v. 






Nor does Warth (also authored by Justice Powell) detract 
from the foregoing analysis of appellants' standing. In Warth . the 
Court was neither presented with the question of who is an "aggrieved" 
party under the Administrative Procedure Act nor with the question 
of who has standing to seek judicial review of the failure of federal 
agencies to implement Congressional civil rights policies. 

Warth involved a direct challenge to the zoning ordinance 
of a suburban community on the grounds that the ordinance violated 
rights to due process and equal protection of the laws under the Four- 
teenth Amendment. The plaintiffs included several organizations and 
some low-income minority residents of the nearby City of Rochester. 

t 

The appellees err in relying on Warth , as Judge Oakes noted, 
in that Warth deals with the question of whether injury in face results 
solel y from exclusionary municipal land-use policies. In this regard. 


DeMario Jewelry, Ine. , 361 U.S. 288 (1960); Edelman v. Jordan . 
415 U.S. 651, 672, n.15 (1974); Tunstall v. Brotherhood of Loco- 
motive Firemen and Enginemen , 323 U.S. 210 (1944); J. I. Case 
Co. v. Borak , 377 U.S. 426 (1964); Deitrick v. Greaney, 309 U.S. 
190 (1940). 
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appellants concededly have llttle Lmmedlate connection with New 


Cautie. "But the gist of appellants' complaint is the failure of HUD 
or BOR to implement Title VIII, the Fair Housing Law, an Act which 
was intended to change the functions of federal grant programs the 
history of which . .. reinforced existing, if not created new, patterns 
of racial segregation." Slip Op. 3897. Indeed, Justice Pov.ell noted 
in Warth that the plaintiffs "did not assert on behalf of its merrbers 
any right of action under the 1968 Civil Rights Act, nor can the com¬ 
plaint fairly be read to make out any such claim." 45 L. Ed. 2d at 363. 

This statutory-constitutional distinction also was recently 
noted by Judge Zampano in Accion Hispana, Ine, v. Town of New 
Canaan . Civ. No. B-312 (D.C. Conn.. Aug. 18. 1975). The New 
Canaan case is factually similar to Warth in that the plaintiffs, low- 
income minority citizens, challenged the zoning pattern in the town of 
New Canaan as discriminatory and exclusionary. The court, in ruling 
on New Canaan's motion to dismiss for lack of standing, distinguished 


* The appellees repeatedly cite throughout this litigation to a stipulation 
(84a-86a) requested by the appellees and entered into to avoid the need 
for the taking of numerous depositions of the appellants. The appellants 
agreed that they had not sought housing in New Castle. See, e. g ., New 
Castle's Petition for Rehearing and Suggestion for Rehearing En Banc, 
p. 9. 






between the plaintiffs' constitutional objectLons (and claims under 42 

U.S.C. 1981, 1982 and 1983), which Lt dismissed in light of the Warth 

holding, and the Title VIII claims, over which it maintained jurisdiction. 

The conclusion follows that the violation 
alleged in the case at bar of these 
plaintiffs' right under the 1968 Civil 
Rights Act to be free from racial 
discrimination in obtaining a dwelling 
in and of itself creates an "injury in 
fact, sufficiënt to confer standing to 
those within the statutory zones of interests. 

The plaintiffs' allegations of racial dis¬ 
crimination violative of 42 U.S.C. Sec- 
tion 3604 also serve to distinguish this 
case from Warth , where the plaintiffs 
were found to lack standing. There, as 
the Court made clear, no violation of the 
1968 Civil Rights Act was alleged in the 
complaint, nor could the complaint be 
fairly read to make out such a claim. 

43 U.S. L.W. at 4913. Indeed, in recog- 
nition of the critical impact that such 
allegations would have upon plaintiffs' 
standing, the Court arrived at its conclu¬ 
sion only after a most careful scrutiny of 
the complaint together with supporting 
briefs. Id_. at 4913 n. 21. Here, on the 
other hand, such allegations of discrimina¬ 
tion appear on the face of the complaint. 

Slip Op. 7-8 


The liberal Standard for standing to sue under the Fair Housing 
Act is consistent with the Supreme Court's instruction that civil rights 
laws are to be given an expansive reading in order to assist Congress 
In fulfiliing its goal of eliminating segregation and discrimination. 
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See. Griggs v. Duke Power Co. . 401 U.S. 424 (1971); Albemarle 
Paper Co. v. Moody . 45 L. Ed. 2d 280 (1975); Trafficante v. Metro¬ 
politan Life Ins. Co. , supra . Accord , Williams v. Matthews Co., 

499 F. 2d 819 (8th Cir. 1974); United States v. City of Black Jack . 

Mo - » 508 2d 1179 (8th Cir. 1974); Otero y. New York City Housing 
Authority . 484 F. 2d 1122 (2d Cir. 1973). Also compare the Supreme 
Court decision in Geduldig v. Aiello , 417 U.S. 484 (1974), which 
holds that the exclusion of pregnancy-related disabilities from 
coverage under state-regulated employee disability insurance plans 
does not violate the Fourteenth Amendment. with this Court's decision 
in Communications Workers of America v. AT&T Co. . 513 F. 2d 1024 
(2d Cir. 1975), holding that such an exclusion from a private com- 
pany's employees medical insurance plan could violate the non- 
discrimination provisions of Title VII of the Civil Rights Act of 1964. 
the Equal Employmer.t Opportunities Law, 42 U.S.C. 2000e. 

Clearly, the congressional purpose in enacting Title VIII is 
the key element of the nexus between appellants' injury and the ad- 
ministrative conduct challenged by appellants. The District Court, 
while conceding that appellants' "ghetto living conditions are a very 
real and very serious 'injury. failed to perceive the connection 
between that injury and the complete failure of federal civil rights 
enforcement with respect to the New Castle community development 
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grants. Yet Congress has determined that there is indeed a connection 
between forced ghettoization and federal community development policy. 
The appellants maintain that it is not for the judiciary to question the 
wisdom or effectiveness of the statutory remedy. It is for the judiciary 
to insure that a duly enacted civil rights law is enforced. 

II 

APPELLANTS ARE WITHIN THE ZONE 
OF INTERESTS PROTECTED BY THE 
FAIR HOUSING ACT AND THE CIVIL 
RIGHTS ACT OF 1964 _ 

The interests appellants assert unquestionably fall within the 
zone of interests to be protected by affirmative action requirements 
of Titles VIII and VI. In particular. the language of the Fair Housing 
Act, its purposes and legislative history, and its interpretation by 
HUD, the agency principally charged with its administration and en- 
forcement, make this conclusion inevitable. 


1. The Legislative Background 

As previously noted, Congress broadly set forth the purpose 
of Title VIII fis the promoting of fair housing throughout the United 
States. 42U.S.C. 3601. In addition, Congress directed HUD and 
other federal agencies affirmatively to accomplish that goal. 



42 U.S.C. 3608. It is clear that through this legislative scheme, 
Congress sought to alleviate existing patterns of residential 
segregatLon. 

The legislative history of Title VIII cited by Judge Oakes 
indicates a congressional intent to correct the federal government's 
own sordid involvement in supporting segregation in housing and an 
intent to break down ghetto walls. Slip Op. 3894-3895 (quoting 
Senator Mondale and Representative Celler). It is also clear that 
Congress, in enacting the 1964 and 1968 civil rights laws (and in 
enacting the Housing and Community Development Act of 1974, 
see discussion, pp. 40 - 43 , infra ), was responding to a wealth 

of data and numerous calls for action by governmental commissions 
and agencies. 

For example, the 1968 report of the National Advisory 

Commission on Civil Disorders attested to the significance of utilizi 

federal programs to reverse the trend of racial segregation: 

Federal housing programs must be given a 
new thrust aimed at overcoming the pre- 
vailing patterns of racial segregation. 

If this is not done, thase programs will 
continue to concentrate the most im- 
poverished and dependent segments of the 
population into the central-city ghettos 
where there is already a critical gap 
between the needs of the population and 
the public resources to deal with them. 

Report of The National Advisory Commission 
cn Civil Disorders (1968), p. 13. 





Similarly, the President's Committee on Urban Housing 

(Kaiser Commission) Ln 1968 stated: 

Past housing programs have allowed very 
little cholce on the part of recipients, 
except the choice of continuing to live 
in deteriorating slum housing. Public 
housing, for example, has offered only 
rental units, usually located within or 
on the fringes of city slums. Artificial 
restrictions which restrict the location 
of subsidized housing should be eliminated 
so that recipients of assistance would have 
the widest possible choice of where to live. 
Removal of restrictions will allow people 
to locate near places of employment. 
President's Committee on Urban Housing, 

A Decent Home (1968), pp. 47-48 


In 1974 the United States Commission on Civil Rights in evaluating 
equal opportunities in our nation's suburbs found that, "the exclusion of 
minorities from suburbs diminishes their housing alternatives and often 
forces minorities to live in substandard inner city housing." U. S. Com¬ 
mission on C ivil Rights, Equal Qpportunity in Suburbia (1974), p. 67. 

The Commission then went on to recommend that, "Congress should 
enact legislation aimed at facilitating free housing choice throughout 
metropolitan areas for people of all income levels on a nondiscriminatory 
basis. . ." and called for "the adoption of a national public policy designed 
to promote racial integration of neighborhoods throughout the United 


States. " ld. at 69-70. 




With respect to past federal support of discriminatory housing 
practlees, the Commission on CLvil RLghts also stated, "Since the 
1930's the Federal Government has supported a variety of programs 
to increase the supply of housing and to facilitate urban development 
or redevelopment. Through these activities, the Federal Government 
has played a primary role in contributing to our segregated housing patterns 
ld . at 36. 

Former President Nixon in a major statement in 1971 on equal 

housing opportunity also confirmed the government's responsibility for 

past support of racial segregation. 

Historieally, then the Federal Government was 
not blameless in contributing to housing shortages 
and to the impairment of equal housing opportunity 
for minority Americans. Much has been done to 
remedy past shortcomings of Federal policy, and 
active opposition to discrimination is now solidly 
established in Federal law. But despite the efforts 
and emphasis in recent years, widespread patterns 
of residential separation by race and of unequal 
housing opportunity persist. 

Statement of Richard M. Nixon, June 11, 1971. 

Quoted in Hearing Before the United States 

Commission on Civil Rights , Washington, D. C. 

(1971) at pp. 574-75. 


2. The Courts 

The courts have responded to these congressional goals by 
holding federal agencies and particularly HUD, to a high Standard of 
compliance with the affirmative action requirement of Title VIII. 
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It has also been held that failures to meet that obligatLon are judicially 
reviewable. Shannon v. HUP , supra ; Garrett v. City of Hamtramck , 
503 F. 2d 1236 (6th Cir. 1974), affirming, 335 F.Supp. 16 (E. D. Mich. 
1971); Brookhaven Housing Coalition v. Kunzlg , 341 F.Supp. 1026 
(E.D.N.Y. 1972); see also, Otero v. New York City Housipg Authority , 
supra. 


The Third Circuit in Shannon , described the evolution of this 

high Standard of civil rights compliance, writing: 

Read together, the Housing Act of 1949 and the 
Civil Rights Act of 1964 and 1968 show a pro- 
gression in the thinking of Congress as to what 
factors significantly contributed to urban blight 
and what steps must be taken to reverse the 
trend or to prevent the recurrence of such blight. 

In 1949 the Secretary [of HUDj in examimng whether 
a plan presented by a LPA [Local Planning Agency] 
included a workable program for community im- 
provement, could not act unconstitutionally, but 
possibly could act neutrally on the issue of racial 
segregation. By 1964, he was directed, when 
considering whether a program of community de- 
velopment was workable, to look at the effects of 
local planning action and to prevent discrimination 
in housing resulting from such action. In 1968 he 
was directed to act affirmatively to achieve fair 
housing. Whatever were the most significant 
features of a workable program for community 
improvement in 1949, by 1964 such a program had 
to be nondiscriminatory in its effects, and by 1968 
the Secretary had to affirmatively promote fair 
housing. 

436 F. 2d at 816 
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The Shannon court ordered that federal financial assistance 
for an already constructed but as yet not federally subsidized. multi- 
family project be enjoined until HUD had taken the "necessary pro- 
cedural and subjtantive steps" to insure that the project would be 
part of a program of community development that aimed at elimirating 
racially segregated neighborhood3 in Philadelphia. 

3. Hud's Interpretation of Title VIII 

As the Agency primarily involved in administering Title VIII, 

HUD has formally stated in the Historical Ov°r,/iew - Equal Opportunity 

in Housing, prepared by it in October 1972. that the affirmative action 

requirement ol Title VIII specifically applies to community development 

programs like those proposed for New Castle: 

A substantial number of programs are subject 
to these affirmative provisions including those 
relating to urban renewal, model cities. grants 
for sewer and water installation. roads. schools 
and other public facilities relating to urban 
development. 

P-H Lqual Opportunity Housing Reporter, 

Par. 2301, at 2316. (Emphasis added.) 

This HUD policy was recognized by appellee S. William Green, HUD 
Region.il Administrator, who testified that Title VIII applied to the 
sewer grant to New Castle. Green stated that the type of housing de¬ 
velopment which will occur in a community is intimately related to 
other aspects of community development such as the construction of 
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a sewer System, because "as a practical matter, intense development 
requires sewer lines and sewage treatment plants" (131a). Thus, HUD 
has recognized its obligation to perform Title VIII review in its sewer 
program and other community development programs, even though it 
did nothing to meet this obligation.* 

4. The Housing and Community Development Act of 1974 

In 1974 Congress totally revamped the federal community de¬ 
velopment grant programs. Pursuant to the Housing and Community 
Development Act of 1974, Pub. Act. 93-383. 42 U.S.C. 5301, et seq, 
the old categorical grant programs involved in this case were elimimted 
&nd merged into a system whereby local governments are allocated 
block grants for housing and community development purposes. 

Although this law post-dates the filing of this lawsuit. the 
structure of the new Act is significanc as it further emphasizes that 
Congress fully intended to use the federal purse strings to achieve 
compliance with federal civil rights laws promoting equal housing 

ic nas oeen irequently noted that the interpretation of a federal statute 
by the agency charged with its administration is entitled to substantial 
weighf. Udall v. Tallman. 380 U.S. 1, 16 (1965); Griggs v. Duke 
Power Co. , supra . -“- 
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opportunites. What was Inherent under the rubric of "affirmative 
actLon, " was made explLcit by the 1974 law. 


In the 1974 law Congress reaffirmed that community develop- 
ment assistance grants are to be awarded with a view towards re- 
solving the problems attending racial and economie isolation of lower 
income citizens in deteriorated inner city housing. Congress declared 
that the Nation's cities, towns, and smaller urban communities face 
critical social, economie and environmental problems arising in 
significant measure from ... the growth of population in metropolitan 
and other urban areas, and the concentration of persons of lower 
income in central cities. . . . " (emphasis added). 42U.S.C. 5301(a). 
Congress went on to indicate that its primary objective in enacting the 
1974 law was "the development of viable urban communities. by pro- 
viding decent housing and a suitable living environment and expanding 
economie opportunities, principally for persons of low and moderate 
income." 42 U.S. C. 5301 (c). A major objective was "the reduction 
of the isolation of income groups within communities and geographical 
areas and the promotion of an increase in the diversity and vitality of 
neighborhoods through the spatial deconcentration of housing opportu¬ 
nities for persons of lower income and the revitaliaation of deteriorating 
or deteriorated neighborhoods to attract persons of higher income." 

42 U. S.C. 5301(c)(6). 
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To accomplish these purposes. Congress placed special 
emphasis on metropolitan-wide planning and equitable housing develop- 
ment on a regional basis. Congress barred HUD from approving any 
application for community development funds under the 1974 Act unless 
the applicant submitted an application setting forth "a three-year 
community development plan which identifies community development 
needs. demonstrates a comprehensive strategy for meeting those 
needs, and specifies both short and long-term community development 
objectives which have been developed in accordance with areawide 
development planning and national urban growth poncies " (emphasis 
added). 42 U.S.C. 5304 (a)(l). 


I' urthermore, applicant communities must file with HUD a 
housing assistance plan which is to include a survey of the condition 
of the community's housing stock, establish the number of needed units 
lor persons expected to reside in the community, and indicate the 
general locations of housing units for lower income persons. With 
respect to housing lower income persons. the plan must be drawn 
with the objective of "promoting greater choice of housing opportunities 
and avoiding undue concentrations of assisted persons in areas con- 
taining a high proportion of low-income persons... " 42 U. S. C. 5304(a)(4)(C). 
Thus. the granting of community development funds is tied to the submission 
of an acceptable plan which takes into consideration the housing needs 




of lower income people throughou^ a metropolitan area. 

The affi.rmati.ve action concept also winds Lts way into the 
1974 law. HUD's Lmplementlng regulations for awarding community 
development grants under the new law calls for "affirmatLve action" 
on the part of recipients "to overcome the effects of conditions which 
would otherwise result in limiting participation by persons of a par- 
ticular race. color, national origin or sex. " 24 C. F. R. §§ 570. 601(4)<Li). 

The Court's decision in this action will be extremely significant 
in determining whether the laudatory congressional goals of tne 1974 
Act are ever realized. Vigorous civil rights enforcement ultimately 
depends upon the willitigness of the judiciary to insure that the bene- 
ficiaries of this critical legislation are afforded judicial review of 
alleged agency failure to implement the law. 

CONCLUSION 

For the foregoing reasons, the appellants submit that the 

ruling by the panel of this Court rendered on June 2. 1975 was correct. 

The decision of the District Court should be reversed and this cause 

remanded for further proceedings on the meritsof appellants' claims. 

Respectfully submitted. 

RICHARDF. BELLMAN 

General Counsel, Suburban Action Institute 

351 Broadway ' 

New York, New York 10013 

LOIS P. THOMPSON 

300 Park Avenue 

New York, New York 10025 

Attornsys for Appellants 
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UNITED STATES COURT OF APPEALS 

Fok the Second Circuit 

No. 157—September Term, 1974. 

(Armled Octobor 21, 1974 Decided .Tune 2, 1975.) 

Docket No. 74-179.3 


Rachel Evans, et al., 
v. 

James T. I.ynn, et al., 

v. 


Appellant s. 


Appellers, 


The Town of New Castle, 

AppcUee-1 nterrenor. 


B e f o r o : 

Moore, Oakes and Gurfein, 

Circuit Judfjcfi. 


Appeal from order of United States District Court for 
the Southern District of New York, Milton Pollack, Judgc, 
dismissing for lack of standing appellants’ complaint alleg- 
ing violation of the 1964 and 1968 Civil Itights Acts. 42 
L.S.O. $$ 2000d, .3601. Held, appellants arp within the 
zone of interests protected hy the Acts and are sufficiently 
injured in fact to have standing. 

«Tudgment reversed, cause romanded. 
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•T. Chkistopher .1KN8EN (Ricliard F. Bellman, 
Lois D. Thompson, Suburban Aetion Insti- 
tut.°, Yonkers, N.Y., of counsel), for Ap¬ 
pellants. 

V. I’amkla Davis, Assistant United States At- 
torney (Paul J. Curran. United Stntes 
Attorney for the Southern District of New 
York, Steven J. Glassman, Assistant United 
States Attorney, of counsel), fnr Federal 
A p pel lees. 

A rthi’h M. Hakdler (Andrea Ilyde, Golenbock 
ft Harell, New York, N.Y., of counsel), fnr 
Appeller Tmen of New Castle. 

Jkrkmiah .1. Spikes (Ilarry A. Gottlieb, Wiker, 
Gottlieb, Taylor & Iloward, New York. 
N.Y., of counsel), for Appe1le.es Donplas 
Carroll. Direetor of Tri-State Re gr onal 
Planning Commission, and Tri-State Re- 
gional Planning Commission. 


Oakes, Cireuit Jndge: 

This appeal involves a lepal challen^e apainst policies 
of federal niremies said to floot the requirements of Title 
VI of the 1964 Civil Riarhts Act, 42 U.S.C. § 2000d, , m d 
Title VIII (Fair Ifousinjr) of the 1968 Civil Rijrhts Act, 
42 U.S.C. $ 3601. Title VI requireg federal agencies affirm- 
atively to effectuate its anti-discrimination policy in pro¬ 
grams receiving fede ral financial assistance, 42 CSC 
^2fKK)d, 2000d-1. 1 Title VIII requires similar effectua 


1 42 U.8.0. $ 2000d. 

No fwruon in the Unitod Stnto» nhatl, on thr K romM of rnro, rolor. 
or nntionnl ori#ln. !«■ eieliido.1 from partiripntion in, I». .lenied 
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tion of its fair liousinfj policies, 42 U.S.C. §§ 3601, 3608(c), 
(d)(5).* The federal agencies are the Department of 


the benefits of, or be subjeoted to dincrimination under any pro 
Kram or activity recciving Kederal finaneial assistance. 

*2 U.fi.C. $ 2000<1 1. 

Eaoh Federal Department and agency which in empowered to ex 
tend Kederal finaneial assistance to any program or nctivity, by 
way of graat, loan, or eontract other than a contract of Insurance 
or guaranty, is authorized and directed to effcctuatc the provisions 
of seetion 2000d of this title with resjtect to such program or 
activity by issuing mies, rcgnlations, or orders of gencral npplica 
bility which shall be consistent with nchierement of the objectives 
of the statute authorizing the finaneial assistance in conncction with 
which the action is taken. No such rule, regubition, or order shall 
beoome effective unless and until approvod by the President, Cotn 
pliance with any requirement adopted pursnnnt to this seetion mav 
bc effected (1) by the termination of or rcfusal to grant or to 
continue assistance onder such program or activity to any recipiënt 
as to whom there bas been an express finding on the record, after 
npportunity for hearing, of a failure to comply with soch require 
ment, bot soch termination or refnsal «hall be iimited to the par 
tienlnr politieal entity, or pnrt thereof, or other recipiënt as to 
whom soch n finding has been made n»d, shall be Iimited in its 
effect to the particular program, or part thereof, in which such 
noncompliance has been so found, or (2) by any other means au 
thorired by law: FrovMed, h meer er, Thnt no such action shall be 
taken until the Department or agency concerned has advised the 
appropriate person or persons of the failure to comnly with the 
requirement and has determined that cornpliance cannot be secured 
by voluntary means. Tn the case of any action terminating, or 
refusing to gmnt or continue, assistance hecanse of failure to 
comply with a requirement imposed pursnnnt to this seetion, the 
head of the Kederal Department or agency shall file with the oom 
mittees of the House and Sonate haring legialative jurisdictiën 
over the program or nctivity involved a fnll wratten report of the 
circnmstances and the grnunds for such action. No such action shall 
become effective until thirty days have elapsed after the flling of 
such report. 

2 42 U.8.C. $ 3601. 

It is the polier of the TTnited States to provide, within constitu- 
tional limitations, for fair honsing throughout the United States. 

. 42 U.8.C $ 3608 

(«) All executive departments and agencies shall administer their 
programs and activities relating to houaing and urban develepment 
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Ilousim.- and Urban Development (HUI)) and the Bureau 
• of Outdoor Recreation of tlie Department of the Interior 

(BOR), whose respective grnnts to a municipnl sewer dis- 
triet witliin tlie Town of New (’astle, Westehester County, 
New York, for eonstruction of a sanitary sewer, and to 
m the Town itself for acquisP.ion of “Turner Swamp” for 

recreational purposes* are e mllenged here as being made 
to a town tlint allegedly maintains a raeinlly and oco- 
nomieally diseriminatory housing and community develop- 
ment program. Snit bas also been brought against the 
regional planning agency, Tri-State Regional Planning 
('onnnission (Tri-State), whicli is the designated clearing¬ 
house wltieh reviews and eoordinates applieations for fed- 
eral grants-in-nid in eertain eounties of New York and 
New Jersey and eertain planning regions of Oonnecticut, 
42 IT.S.C. §3334(a)(l), and whieh deelined to re view the 
grants in question on the grounds that tbey lacked regional 
signifieance. 

Appellants assert that tliey are minority residents of 
' Westehester County who reside in raeially eoneentrated 

areas of the county and are constrr.ined to do so beoausc 
. the failure of the federal ageneies to perform their nffirma- 

tive duties permits the maintenance of a growing pattern 
of racial residential segregation both in New Castle nnd 
elsewhere in the county. Thus, the case is another in the 


in a manner affirmatively to further the purpoaea of thi« aubehapter 
and «hall eooperate wi»h the Seerctary to further aueh pirpoaea. 
(d) The Secretary of Housinc and Urban Development «hall— 

(5) adminiater the pr&erama and activitiea relating to boua- 
> n K and urban development in n manner affirmatively to fur¬ 
ther the policiea of thia «ubehapter. 

The |jrnnt of raatehinc funds for the «ewer wn* made onder the 
Commiini'y Farilitiea and Advnnee Land Aequiaition Aet, 42 IT.R.O, 
$ .1102, and the prant for the arquiaition of Turner Swamp wa« mnde 
purauant to the Outdoor Reereation Programa Aet, 16 U.fi.C. 4 460(1). 
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series of cases in this court and others 4 raising one phase 
or another in the complex of legal, social, economie and 
rnoral problems engendered both by the emergence of the 
suburbs' as increasingly important units of the inetro- 
politan area, significant to the achievement of national 
goals, and by the realixation that housing “does not mean 
shelter alone—it means a collection of services and op- 
portunities based on loeations.” 5 The court below granted 
the Town of New Castle leave to intervene hut denied ap- 
pellants standing to sue on the basis that they assert no 
“injury in fact” sinee enjoining the grants in question 
would not alleviate their injury (in the form of “ghetto 
living conditions”); Judge Pollack added that their status 
as “potential residents” of New Castle did not change this 
result. (This ruling npplied to the federal defendants and 
to Tri-State.) We disagree, expressing, however, no 
opinion on the question whether appellants have stated 
a claim for relief. 

On the question of standing as to the federal agencies 
there are three faets which have to be assumed, as they 
were below, in the present posture of the case. First, ap¬ 
pellants are low-ineome minority residents of Westehester 
County who live in “ghetto” conditions, that is, racially- 


4 E.g., Citizen*' Committee for Fararloy Wond v. Ltndtay, No. 73 2590 

(2d Cir. Dcc. 5, 1974), nlip op. 585; Kennedy Park Home* Ass’n v. 
City of Lackawunmi, 436 F.2d 108 (2d Cir. 1970), eert. denied, 401 
TT.8. 1010 (1971). See gcnerally A. Downs, Opening Up the Ruhurhs: 
An Urlian Rtrntegy for America (1973); Branfman, Oohen & Trubek, 
Uea*uri„g the Jnvinible Wall: l.and U*e Control* and the Residential 
Patten* of the Poor, 82 Yale I,.J. 483 (1973); Hhielda 4 Speetor, 
Opening Vp the Suliurb*: Notes on a Movement for Soeinl Change, 2 
Yale Rev. L. 4 8oc. A( tion 300 (1972). Put see Glaxer, On "Openinif 
Up" the Suhurhs, The Public Interest 89 (1974). An interesting text 
in the field is Haar 4 Iatridis, Housing the Poor in 8ub"rbia: Public 
Poliey at the Grass Roots (1974) (hereinafter Haar). 


8ee Haar, supra n.4 ut 320. 





* »tb. rrar sm sir^ n » r ? ^ wt -tw/ .^i ■—'j; 




concentrated low-income neighborhoods. 1 Seeond, a matter 
entirely overlooked in Judge Moore’s dissent, the Town of 
^ew (_astic, to or for whose benefit the eliallenged grimt: 
"ere made, is, in tbc words of the district court, “pre- 
dominantly white (98.7 per cent] and a well-to-do enclave,” 
90 j»er cent of wliich is zonet] for single-fnmily, residen- 
tial development on parcels of more tlian one acre, with 
a median value of single-family homes in 1970 in excess 
of $50,000; the Town has, not coincidentally, thwarted the 
New York State Urban Development Corporation’s at- 
tempt to construct within its borders a small 100-unit low 
cost housing faeility and thus in the words of the court 
below “continues to be resistant to attempts to alter its 
present housing character.” 7 Third, the challenged federal 

fl None of the appellante ha» been rcfused the snle or rental of housing 
in New Caatle, has any interest in land within the town or hns any 
connection with any plan or proposal to eonstriiet housing for them 
within the town. Appellant Evans coneeder that since September, 1973, 
she has resided in "decent housing" in a public housing development, 
with "fine" space. (Her cnmplaint alleging resi.lenee in substnndard 
housing was filed August 8, 1973.) It is not claimed that the sewer nr 
park projerts will l>e opernted discriminatorily. 

7 As is recounted in Haar, mipra, at 360 61, the State Urban Develop 
ment Commission (UDC) had housing plans for nine of Westehestei 
County s 18 towns, incluoing New Castle. 

K Mlu lf * n ^° ^ °? Westehester's 18 towns at onee, (the UDt' 
president ] hoped to avoid putting any one local government or. the 
spot. Instead he has found himself np against a eoalition of private 
eitizens and private officials attacking the ageney on the issues of 
big government, local eontrol, and home rule. 

United Towns for Home Rule . . . was formed by several doren 
resid.-nts from three of the northern Westchester towns three dnvs 
before the UDC formally announced its plan 
' What we are ssying to the UDC," say, Staart ureene of New 
Castle. the organirstion s president, "is, We have not been eon 
sulted, yon do not have our consent. If we want New York Citv 
to move into New Castle, we ll teil yon.” 

Oovernnr Rockefeller and Edward J. Logne, president of the State 
Urban Development Corporation, have nppnrently deeided to defe. 
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agencies, in upproving the grants in question, did very 
little by way of evaluating tho Town’s developnient polieies 
or otherwise,* to perforin any allegedly aflinnative duties 
required of tlum lty Title VI and Title VIII respectively 

the UDC"* building plan» in Westehcster Coanty for four montha 
to give the nine towns involve<l a chance to come op with multi 
fnmily bousing plans of their own. (The, Scw York Times, 8ep 
temtier 26, 1972.) 

The chairman of United Towns for Home Rule, the group that 
has led the opposition to the state Urhan Devclopment Corporation» 
housing pluns in Westchester County, annuunced yesterday that he 
was resigning bcnuse other» in the groups leadership wante<l to 
take it off a present course he charactemed as moderate.' 

In an interview last July, Chairman Grecne, a Harviird-edueated 
lawyer, had said he fearel that raee prcjudiee rat her thau the 
philosophy of Im-al home ride might omerge as the dominant theme 
in the an’.i-UDC protest. "The mimite I lose a vote to a redneek, 
I qnit," he said then. 

Asked whether the evcnts he fcared had in fai t come to pass, he 
said, "Yes." (The Scw York Times, Ootolier 10, 1972.) 

The fnregoing Times exeerpts were quoted in Haar, siiprn n.4 at 300 61. 

* The Hl'D "rating sheet" for the preliminary application for the sewer 
grant here does eurry some points for, e.g., the 'Percent of housing in 
projeet area that will tie aecessihle on n nondisoriminatory basis to 
families and individuals with low and moderate incomea," but there 
appears to lie no evnlnation of the overall residential segregation polieies 
of the eommunity. It is a matter of defense on the merits, on whieh 
we express no opinion, whether the ageneies in faet performed their 
affirmativc duties; for our purposes it is enough if a viable claim of 
nonperformanee is made. 

9 The projeet approvnls here eame aftcr President Nixon's 0,000 word 
poliey statement coneerning eqtial housing opportunity on June 11, 1971, 
in the eotirse of whieh he deelared that his administration would 'not 
attempt to impose federally nssisted housing npon any eommunity." 
Sce Haar, supra n.4 at 319, 321-22. Cf. N.Y. Times, Dee. 21, 1970, 
at 1, eol. 1, regnrding Dayton, Ohio: 

The officials fof Dayton], most of whom are Republieans, are 
wotried about how mach support they will reeeive from Washington 
They believe the plan fits the philosophy expressed repeatedly by 
Geor.'o Romney, Seeretary of Housing and I'rlian Developnient, b it 
they are distnrbed by President Nixon's news eonforenee statement 
last week that "foreed intcgration of the siihurhs is not in the 
nntinnal interests." 

Tlie Dayton plan, they say, is voluntary, not foreed, but one of 
the factors that hrought its aeieptnnee was the belief that H.U.D. 
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the approval of each grant in questio» was based solely 
on its internal inerits (as to wliich there is no dispute, tlint 
is, no claim that either the sewor systom or reeroation arca 
will be administered discriminatorily). 

Assuming theso underlying facts, we first face the ques- 
tion whether appellnnts are argiiahly within the zone of 
intcrests protected by the statutes, that is, whether there 
is a viable claim that affirmative duties are imposed upoii 
these federal agencies by Titles VI and VIII which would 
require them to take some action, iioi taken liere, on be- 
half of county resident» such as withholding otherwise 
proper grants. Absent such an arguable claim of affirma- 
tive dnties owed to appellants, they are not within any 
zone of statutory protection. Association of Data Pro¬ 
cessing Service Organisations, Ine. v. Camp, 397 U.S. 
150 (1970). Put another way, we must consider whether 
either of these agencies is alleged to have “consciously 
and expressly adopted a general policy [of nonenforce- 
ment] which [is] in effect an abdication of its statutory 
duty.” Adams v. Richnrdson, 480 F.2d 1159, 1162 (D.C. 
Cir. 1973) (en hane, per curiam) (ordering HEW to 
take affirmative action to end segregation in ten statos’ 
public educational institutions reeeiving federal funds, at 
suit of black “students, citizens and taxpayers”). We 
think such a viable claim is clearly made out under the 

would uw Federal Krant» in a way that would encouiage open 
oommunitie». 

"If politie»! pressure» build up »<j that the cuburh» eau continue 
to floot low an.l moderate income houning and atill get their mom- 
from WaahinKton there i» little wc ean do," said one official. 

Further, the development here illustrate» whnt i» involved in the 
houaing controveray that ha» been onder way in the national go, 
ernment. Plans by the Department of Houaing and t’rl.an Develop 
inent to make a strong «tand for open eommuoitie» in the ad 
ministration of Federal grant» have l)een questinned bv Attornev 
General John N. Mitehell and the White House 







express language of the Acts, nu. 1 and 2 supra, the 
legislative history and the case law. 

Title VI requires efïectuation of § 2000d by agencies 
“erapowered to extend Federal finaucial assistance to any 
program or activity, by way of grant . . . 42 U.S.C. 

$20(X)d-1. Title VIII requires administration of housing 
and urban developnient programs and activities in all 
agencies “affirmatively to further the purposes” of the 
Act. as expressed in 42 IT.S.C. § 3601, n.2 supra. 1 * It 


10 Arguahly, the faet thbt the grnnts are made to a community which ia 
near an urlian area would not necceanrily makc them granta relating 
to ' urban developnient," ainee in an era of superhighways and jet travel 
every comimmity ia in a real aenae near an urban area. Title VIII, 
42 TJ.8.C. $ 3608(e), requires only that the agenries "adminiater their 
programs and activitiea relating to housing and urban dere'opment" 
emphaaia added) affirmatively to further fair houaing. Similarly, 42 
U.S.C. $ 3608(d)(5) speciflcally requirea HUD ao to adminiater its 
programa and activities "relating to houaing and urban deveiopment 
. . . . " Arguahly neither the HUD grant here nor the BOR reereation 
grant is for u program relating to houaing or to urban deveiopment. 

We are aidcil here, however, by the interpretation of Title VIII by 
HUD itself, one which ia entitled to aubatantinl weight. Vdall v. Tall 
man, .180 TT.R. 1, 18 (1983). HT'D haa fonnally atated na reeently aa 
Oetoher, 1972, that the nffirmntive aetion roqnirement« do extend to 
grants for scwer inatallntion auch as here involved: 

A aubatantinl nnmber of programa are auhjeet to these nffirmntive 
proviaiona ineluding thoae relating to urban rrnrwal, model citiea, 
grants for seuer and water installation, roads, schools and other 
public farilitiea relating to urban deveiopment. 

U.8. Dep t of Houaing and Urban Deveiopment, Hietnrical OverView— 
Kqual Oppoitunity in Houaing, quotrd in P il Equal Opportnnity in 
Houaing * 2301. nt 2316 (emphaaia added). The HUD region I admin¬ 
istrator atated in hia depoaition thet the Water and Scwer Program waa 
aubjeet to Title VIN rei|iiirementa. Thia explaina the rating or aeleetion 
ayatem wliieh, aa he aaid, "diil give extra pointa to thoae rommunitiea 
with open houaing poliries." 

The same might not he »aid of the BOR grant whieh waa from the 
Land and Water Conaervation Fund, n.3 supra. A grant made under 
that Act would not neeeaaarily be a "houaing" or "urban deveiopment" 
grant under Title VIII. Bot BOR itaelf eonaidera New Caetle an urban 
area. both aa haring n population of over 2.500 and na a aatellite mm 
munity. And ROR a Regional Dlreetor demonstrated the nexua whieh 
appellante urge, in hia depoaition that "existlng houaing patterna and 
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may be that, as the federal appellces suggeBt, because 
Title VJ i 8 somewhat limitej in remedy, it is not so much 
involved, although this is a question ultimately on the 
nierits; Title VI contains language in its so-called “pin- 
point provision that limits the power of tlie agency to 
tevminate funding “to the particular program, or part 
thereof, in which such fdiscrimination] has been so found.” 
42 U.S.C. § 2003d-l, n.1 supra. See Gautreaux v. Romney, 
457 F.2d 124 (7th Cir. 1972) (HUD conld release Model 
Cities funds to city independent of city housing authority’s 
• diseriminatory site selection and tenant assignment pro¬ 
cedures). See 86 Harv. L. Rev. 427 (1972). 

But the same limitation or “pinpoint provision” does 
not apply to Title VIII. Tin* legislative history of Title 
VIII is indicative of its scope. In introducing the legis- 
lation Senator Mondale referred to the 

sordid story of which all Americans should he ashamed 
developed hy this country in the immediate post World 
War II era, during which the FHA, the VA, and 
other Federal agencies encouraged, assisted, and made 
easy the flight of white people from the central cities 
of white America, leaving behind only the Negroes and 
others unable to takc advantage of these liberalized 
extensions of credit and credit guarantees. 

I raditionally the American Government has been 
more than neutral on this issue. The record of the 
T T .S. Government in that period is one, at br-st, of 
covert collaborator in policies which estahlished the 
present outrageous and hearthreaking racial living pat- 
terns which lie at the core of the tragcdy of the Arm r- 

deairable hou.ii.g patten). onght to he a factor in the planning procea. 
in asaeaaing f recreation ] aeedi and we attempt to eneournge eonaider 
ation of all community need. and not ju.t to leave ourwlve. merelr 
eoneerned with r-ereation, beeanae It'a important to the fahrie of this 
ifatML" 
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ican city and the alienation of good people from good 
pcople beeause of the utter irrelevancy of color. 

114 C'ong. Ree. 2278 (1968). 

So too Representative Celler said: “The purpose or 
‘end’ of the Federal Fair Housing Aet is to remove the 
walls of diseriinination whieh en.doso minority groups in 
gliettoM_” 114 Cong. Ree. 9563 (1968). 

The cases relating to duties ereatoil hy Titles VI and 
N IH inelude Shannon v. HUI), 436 F.2d 809 ( 3d Cir. 
1970); limukharen llo.tsiny Coalition v. Kumirj, 341 F. 
Xiipp. '026 (E.l).N.Y. 1972); Garrett x. City of Hamtramck, 
335 F. Supp. 16 (E.D. Mich. 1971). Sre also Otero v. New 
Vork City Housiny Authority, 484 F.2d 1122 (2d Cir. 
1973). l’lio Third Circuit held in Shannon, suyra, that 
11UD oould not approve a ehunge in un urban renewal 
plan (from “owner oecupied” to “rent supplement” dwell- 
ings) without considering under the affinnative duty re- 
ruirements of Titles VI nnd VIII whether “the need for 
physical rehabilitation or additional minority housing at 
Ine site in qnestion clearly uutweighs the disndvantage 
of increasing or perpetuating racir.1 diseriinination.” 436 
F.2d at 822. So holding the court said that “Increase or 
inaintenar.ee of raeial concentration is prima facie likely 
to lead to urban blight and is thus prima facie at variance 
with the national housing policy.” 436 F.2d at 821. Clearly 
the federal govermnent, to the extent it is in the business 
of granting housing and development funds to cornmun- 
ities, is in a central position to exert influence upon, or 
against, concentration of minority groups in limited areas. 
As p'.'t in dictum by Mr. Justice Stewart in Jones v. Alfred 
H. Mayer Co., 392 U.S. 409, 417 (1968), Title VIII at least 
is “a detailed housing law, aj)|>lieable to a broad rnnge of 
d'Seriminatory practices nnd enforceahl.* hy n complete 
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arsenal of federal authority.” Herc appellant» claim no 
iniluence was exerted; the housing law remained unen- 
foreed. 

We must not only be aware of, wc must l>e guided by 
the teaching of Trafficante v. Metropolitan Life Insurance 
Co.. 409 U.S. 205, 211 (1972), a case involving the question 
whether eomplaining tenants were within the class of per¬ 
sons cxpres-ly entitled to use under § 810(a) of the Civil 
Rights Act of 1968, 42 U.S.C. §3610(a), that in connection 
with fuir housing litigation “the main generating force 
must be private suits . . ” and that “the reach of the pro- 
posed law was to replace the ghettos ‘by truly integrated 
and balanced living patterns’ [quoting Senator Mondalel” 
So, too, the Court has advised us that “Congress may enact 
statutes creating legal rights, the invasion of which creates 
standing, even though no injury would exist without the 
statute Linda R. S. v. Richard D., 410 U.S. 614, 617 n.3 
(19(3), citing Trafficante v. Metropolitan ÏAfe Insurance 
Co., 409 U.S. at 212 (White, J., concurring). The limita- 
tion on this is that there must be an “indication that inva¬ 
sion of the statutory right had oecurred or is likely to 
occur.” O’Shea v. LitHetcn, 414 U.S. 488, 494 n.2 (1974). 
Ilere the “statutory right” is to have programs and activ- 
itiei “relating to housing and urban development” adminis- 
tered in furtherance of the fair housing policy. That right 
is invaded by grants for sewer facilities or acquisition of 
recreation areas in urban communities which are not so 
administered. 

We are satisfied, then, that the first of the two prongs 
of the test of standing is met; appellant» are arguably 
within the zone of interests protected by Titles VI and 
VIII. The inaction on t v ' nart of the federal agencies here 
may have created a v.' >f their affirmative duties under 
these Acts and these > re designed to protect people 
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such as these appellants who continue to live in ghettoized 
communities in the New York City metropolitan area. Title 
VI protects every person in the United States from dis- 
crimination in applicable projects, and Title VIII seeks 
to ensure fair housing throughout the United States. 42 
U.S.C. §§ 2000d, 3608, nn. 1 and 2 supra. 

Have, however, the appellants demonsirated a nexus be- 
tween their injury (it is postulated in the opinion of the 
district court that “ghetto living conditions are a very 
real and very serious ‘injury’ ”) and the claim of omission 
of federal civil rights enforcement with respect to the New 
Castle ccmmunity development grantsT That is, is there 
asserted an “injury in fact” to these appellants? If we were 
to look, as the appellees and intervenor would have us 
look, solely toward New Castle’s housing and land-use pol- 
icies, we would have to answer in the negative, if for 
no other reason than that a rejent decision of this court, 
Warth v. Heldin, 495 F.2d 1187 (2d Cir.), eert. prnnted. 
43 U.S.L.W. 3208 (U.S. Oct. 15, 1974), would require us 
to do so. n In this respect, appellants have no connection 
whatsoever with New Castle; there is no showing that they 
would even try to live in New Castle. 

But the gist of appellants’ complaint is the failure of 
HUD and BOR to implement Title VTII, the fair housing 
law, an act which was intended to change the funetions of 
federal grant programs the history of which, as Senator 
Mondale’s quoted remarks suggest, reinforced existing, if 
not created new, patterns of racial segregation. 1 * In this 
instance appellants allegc injury from appelloes’ allocation 

11 Warth held that "potential resident»” of a eoirnnunity lmked standing 
to ehallence ita excluaionary zoning policiea. 

12 Sre Haar, tupra n.4 at 338 (mortgage inauranee and nid to highwar» 
aa example» of "federal funda . . . partij reaponailde for preaent re» 
idential ao< io economie aegregation"); U.8. Comm'n on Ciail Richt». 
Rqual Opportunity in Hiihnrbia 43 (July 1974). 
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of funds to New Castle in violation of Titles VI and VIII 
which contributes to the perpetuation of appellants’ liv¬ 
ing patterns in the New York City metrr.politan aren. 

Tloro, then. are agencies with an aflinnnlive dulv to en- 
courage fair houding. Allocation of grants without assess- 
ing cheir impact on integration not only may niaintain the 
status quo of living patterns, resulting in injury to those 
who must continue to live in ghettos, but may also incrense 
the disparity between living styles by supporting “white 
enclaves” while diverting funds which otherwise would have 
been used to alleviate ghettoization. In 1’nited States v. 
SCRAP, 412 U.S. 669 (1973), plaintiffs alleged tlint the 
Interstate Commerce Commission’s failure to suspend in- 
creased freight rates would discourage use of recycled 
Products to the detriment of the environment which tbey 
enjoyed. Snch omission, they claimed, violated the ICC’» 
duties under the National Environments! Pnlicv Act of 
1969 (NEPA), 42 U.S.C. H332(2)(C). The Court found 
those plaintiffs aggrieved within the meaning of the Ad- 
ministrative Procedure Act (APA), 5 Ü.S.C. $702. ld. 
at 685. The Court also held thal 

To deny standing to persons who are in fact injured 
simply beeause many others are also injured, would 
mean that the most injurious and widespread Govern¬ 
ment actions could be questioned by nobody. We enn- 
not accept that conclusion. 

ld. at 688. As in SCRAP we have plaintiffs injur°d in 
fact by ndministrative inaction. See Citizen.» tn Preserve 
Overton Park v. Vol pc, 401 U.S. 402 (1971): Srcvic Ilvdso» 
Prese.rratinn Conference v. FPC, 354 F.2d 608 (2d Cir. 
1965), eert. denied, 384 U.S. 941 (1966). Cf. Scanwell 
Laboratories, Ine. v. Shaffer, 424 F.2d 859 (P.C. Cir. 1970). 
Tliis is sufficiënt to give plaintiffs standing to eballenge ad- 
ministrative violations of statutory duties. This case is 
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distinguishable frora the recent Supreme Court cases so 
heavily relied upon in Judge Moore’s dissent, 11 in which 
standing was denied to plaintiffs bringing constitutional 
cballengcs to statutes since they contain an underlying, if 
not articulated, minor premise that Congrcss cannot enact 
a statute conferring standing to bring a constitutional 
challenge. Sec Monaghan, Constitutional Adjudication: 
The Who and When, 82 Yale L.J. 1363,1380-83 (1973). But 
wliere Congress has created a duty, Congress can declare 
that anyone aggrieved can enforee the corrolary right. 
Again, standing is eoiic°r>tually broador where a statntory 
duty has been violated than when prosecutorial or judicial 
d’scretion is challenged, since there is no statute confer¬ 
ring review of such actions. 14 

So t !iat our decision may be very clearly understood, 
we hold only that appellants have standing as to the fed- 
eral agenoies to challenge the particular grants in ques- 
tion. We do not do so on the basis that they havo a suffi¬ 
ciënt connection with the eominunity to or for the benefit 
of which the grants are made. We do so purely and cimply 
because ono important method of enforcemcnt of the con- 
gressional policy set forth in Title VIII is by the agen¬ 
cies’ administration of grants related cithor to housing or 
urban development. The grants here involved, made to an 
urban community, or one that is sntellite to a motropoHlan 

13 O’dhea *. Litllrton, 414 U.8. 488 (1974) ; United Statei v. Richard 
ton, 42 U.8 L.W. 5076 (U.8. June ?5, 1974) (eonatltutional challenge to 
act permitting CIA not to diacloae all ita expenditurea). Cf. Srhleringer 
v. Reterritts Cnmmittee to Stop the War, 42 U.8.L.W. 5088 (U.8. June 
25, 1974) (no atanding to challenge Congreaamen'a reaerve atatua aa 
violatire of the incompatahility clauae). 

14 O'Shea V. Littleton, 414 U.8. 488 (1974) (no atanding to challenge 
IwndHetting, aentencing and jury fee practicea aa violatire of 42 U.8.C. 

1981-83, 1985) ; Linda R. S. v. Rirhard D„ 410 U.8. 614 (1973) (no 
alanding to compel proaecutlon of the father of plaintiff'a illegitimate 
child for nonaupport). 
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area of which appellants are resident», are so relatod. 
United States v. SCRAP, supra; Trafficante v. Metropol¬ 
itan Life Insurance Co., supra; Adams v. Richardson, supra. 

My brethren are in accord timt the complaint against 
Tri-State must be dismissed. In stating my <lissontin«r 
view, I note that while Tri-State is an interstate body, bot 1 i 
corporate and politic, serving as a eoninion ageiicy of 
Connectieut, New Jersey and New York, ereated by com¬ 
pact, 14 it lias been designated as the areawide clearing¬ 
house for review of applications for federal nid to assure 
conformanee with regional comprehensive plans, a desig- 
nntion which oecurs under Circular A-93, promulgated by 
the Office of Management and Budget, ser 3S Fed. lieg. 22s 
(197.3), to implcment the Dcmonstration Oities and Metro¬ 
politan Development Program Act, 42 U.S.C. ■' .1334, and 
the Intergovernmental Ooopcration Act, 42 U.S.C. {>4231. 
The latter commands consideration of impact of the pro- 
posed program upon housing and human resources de¬ 
velopment. 42 U.S.C. $ 42.31 (c). The A-95 Circular spe- 
cifieally calls for commcnt on the “civil rights aspect of 
the project,” f 3(d), and “Tt]he extent to which the project 
contributes to more balanced patterns of settlement and 
delivery of services to all sectors of the nrea popuktion. 
including minority groups.” fl5(d). 

It is truc that all that Tri-State nllegedly did here was 
to say that the proposed grants had no “regional signi- 
ficance.” But it seems to me that appellants are precisely 
those minority persons who are disndvantaged by utibal- 
aneed “patterns of settlement and delivery of services.” 


l.t Conn. Public A.ta, 1965, P.A. 41; Law* of N.J., 1965. c.12; Lnw» 
of N.Y., 1965, c.413. The Compact wa* amended in 1972 to expand 
Tri-State» role to ombraco reaponaihilitjr for comprrheniuvc planning 
for the compact refcion, Conn. Public Act», 1971, P.A. 450; Law» of 
N.J., 1971, e.161; Lawa of N.Y., 1971, o.333. 
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Judgment reversod and remanded as to James T. Lynn, 
the Department of Housing and Urban Development and 
the Bureau of Outdoor Recreation of the Department of 
the Interior; judgment affirmed as to appellee Tri-Stnte 
Regional Planning Commission. 


Moore, Circuit Judge, dissenting: 

Essentially there is presented in this litigation the ques- 
tion of the extent to which, at the behest of the plaintiffs, 
the judieial hraneh of our constitutional governmcrit ean 
override, or veto the exercise of, discretionary judgments 
made by the exeentive and legislative branches in connec- 
tion " ith grants of federal fnnds made pursuant to the 
Communify Facilities and Advance Land Acquisition Act, 
4^ l .S.0. '3102 (1072) and the Outdoor Recreation Pro¬ 
grams Act, 10 U.S.C. $460 1 (1963). Obviously an abstract 
answer cannot be given, as it were, in a vacuum. ÏTence 
the facts essential to a resolution of this controversy must 
be analyzed with great partieularity. In short, who are the 
plaintif q what relief do they seek, what is the legal basis 
for their alleged grievance, who are the defendants, what 
wrongs have they allegedly coinmitted and finally wherein 
did the trial court commit error in the judgment appealed 
fromt 

The Plaintiffs 

Plaintiffs describe themselves as Black residents, respec- 
tively, of the Town of Peekskill, the City of Mount Vernon, 
the City of White Plains and the Town of Ossining, all in 
Westchester County, who (with the exception of the plain- 
tiflf Evans) express a desire to live in the Town of New 
Castle, also in the same County, hut profess inability to 
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do 8o because of New Castle’s alleged “discriminatory 
land use pratices.” 1 

Thk Defendants 

The defendants are James T. Lynn, as Secretary of the 
Department of Housing and Urban Developmcnt (HUD); 
Joseph D. Monticciolo, Acting Area Director of HUD (New 
York); S. William Green, Regional Administrator of HUD; 
HUD; Douglas Carroll, as Director of Tri-State Regional 
l’lanning Commission (Tri-State); Tri-State; Rogers C. B. 
Morton, as Secretary of the Department of the Interior 
(Interior); James A. Watt, as Director of the Bureau of 
Outdoor Recreation (BOR) of Interior; and Interior. 

The Complaint 

The King-Greeley Sewer District Grnnt 

The complaint, in substance, alleges that New Castle in 
1969 determined to install in the Chapparjua section* of 
New Castle a sanitary sewer system. For this purposo it 
created the King-Greeley sewer district.’ New Castle there- 
after made an application to HUD for federal linancing 
of the project. 4 “HUD was specifically notified that black 
and Spanish-speiking persons and all other persons of low 
income would bo denied the opportunity to benefit from 
Federal funding of the King-Greeley sewer project by vir- 
tue of the fact that New Castle through its housing and 
zoning laws prevents the development of low nnd móierate 

- ft 

1 PUintiff Brooka, Jr., merel? wiahea to move to We and aanitnry 
housing in the Ciunty which he ean afford." 

2 Hamlet of Chappaqoa. 

.1 King Oreeley waa organired under the New Tori Tewn l,aw (Mr. 
Kinney 1985). 

4 The application in the name of "Kin* Oreeler Sanitary Sewer Dia 
trirtdated January 9. 1972, waa arhmltted to .UD. 
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income housing.” (Complaint, par. 21.) Nevertholess HUP 
granted $358,000 for the project. 

The emphasis of the complaint is on New ( ’astle’s alleged 
housing, zoning and land use policies. Neither New Castle 
nor King-Greeley were named as defondants. 11 Plaintiffs 
seek indirectij to obtain their objectivc not >*y a frontal 
attack on New Castle on the theory of uneonstitntionn] zon- 
ing* hut by an oblique attack on HTTP foi failing. in i#ak- 
ing the sewer grant, “to affirniativoly promote fair and 
snitahle housing irrespective of race, color, creed, or na- 
tional origin pursuant to 42 F.S.C. 3008(d)(5)." (Com¬ 
plaint, par. 3fi, First Cause of Action); and that HUP by 
the grant did “assist nnd encourage New Castle in its 
practico of racial discriminntion” and denying to plaintiffs 
“their right to participate in the receipt of Federal bene- 
fits.” (Comj)laint. par. 37, Second Cause of Action.) 

Plaintiffs assort tbat they “are Black citizens sufforing 
from a lack of fair housing opportunity in the County in 
whiclt they reside—” (Brief, p. 23) and attrihute this snf- 

S Their preaence in the eaae ia na auhaequent intervenora. 

fl King fïrceley ha* no zoning authority or powera. In Warth v. Heldin, 
495 K.2d 1187 (2-1 Cir.), rert. oranted, 43 U.R.J..W. 3208 (1974) 
(argued Mar. 17, 1975), thia eourt waa fnred with n direct (not 
oblique, aa here) attark on the zoning ordinaneea of the toren of Pen- 
fleld, a auburb of Roeheater. There l.uildera had heen denied the op’.or 
tunity to conatruet multi family honaing in Penfleld. The plaintiffa 
elalmed that Penfleld'a zoning ordinaneea were unconatitutional heeanae 
they ' arred low and middle ineome peraona, eapeeiaily membera of racial 
minority groupa, frcm reai.ling in Penfleid. After reviewing Baker v. 
Care, 359 U.8. 186 (1962) ; Ateoeiation of Data Prnmeinrj Servire 
Organualions, Ine. v. Camp, 397 U.8. 150 (1970) ; Tlatt v. Cnhrn, 392 
U.8. 83 (1968); O’Shea v. Uttleton, 414 U.8. 488 (1974); Barlnv v. 
ColUnt, 397 U.8. 153 (1970); Traffleante v. lietropctitan lift Intur 
anee Co., 409 U.8. 205 (1972) ; and other eaaea, tbia eourt coneluded 
that to grant injnnrtire relief or to make a deelaration that zoning 
waa unconatitutional upon the faeta preaented would be "too ahatract, 
eonjeetural and hypothetical to eatabliah an Artiele III caae or eon- 
t'OTeray" (p. 1193) and afflrmed "on the ground that appellante la«k 
atanding.” (p. 1189). 
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fering to the agencies vested by Congress with the power 
to administer and allot the financial grants made available 
by Congress in alleging that “they fthe agencies] have 
neglected to administer the civil rights requirements of the 
community development assistance programs to promote 
an increased supply of integrated housing . . .” (Brief, p. 
23) and that “Tt]lie housing and land-usc policies of New 
Castle are eertainly an efïective measure of the extert to 
which HUD and BOR have violated their independent civil 
rights obligations.” (Brief, p. 25.) Plaintiffs would have 
the judiciary focus by mepns of this litigation on “the spe- 
cific and nationwide abdication by HUD and BOR of their 
statutory civil rights obligations, as reflected by their fail- 
ure to engage in any meaningful civil rights review of the 
New Castle applications for federal community develop¬ 
ment grants.” (Brief, p. 25.) 

The Turner Suiamp Grant 

In 1971 New Castle proposed to acquire somc 35 acres 
of land oonsisting largely of a bog or marsh area. New 
Castle requested Federal aid for this Open Space end 
Recreation project. A review was made by the requisite 
agencies, Tri-State, Westchester’s Department of Planning 
and appropriate sub-regional planning agencies and munici- 
palities. Tri-State classifled the project as “one of non- 
regional significance.” After an inspection by an inspector 
of BOR who reported that the site (“almost entirely marsh 
and bog”) seemed “to provide excellent wildlife habitat 
and the proposed impoundment should enhance this qual- 
ity,” a grant (approximately one-half of the estimated cost 
of $115,000) was made by Interior. Tri-State characterized 
the area as “a highly suitable conservation area for uso 
as a managed wildlife area, where a varied wildlife popu- 
lation alroady exists and needs only to be encouraged.” 
(Tri-State Appendix 11.) 




The Proceeuings Below 


On Soptombor 13, 1973, tlie defendants, tbc Secretaries 
of HUI) and Interior and cortain Directors of various divi- 
sions thereof moved to dismiss the complaint pursuant to 
Rules 12(b)(l) and (f>), Fed. R.Civ.P. An affidavit of an 
Assistant United States Attorney pointed to tbe alleged 
weaknoss of tbe eomplaint by stating tbat plaintiffs made 
no allegation therein that either the Sewer District or the 
Turner Swamp would be in any way discriminatory or 
would not serve all residents equally “black, or white, rich 
or poor.” 

On October 9, 1973 plaintiffs moved for a preliminary 
injunction enjoining HUD from disbursing any funds for 
the King-Greeley sewer district and Interior from dis¬ 
bursing funds for the acquisition of the Turner Swamp. 

The trial court, believing that it could not adequately 
pasR upon the issues raised by both motions without a 
record showing what HUD and BOR had done prior to 
approving the grants, directed that the administrative files 
of each Department relating to the grants in question be 
made available to the plaintiffs and that the federal ad- 
ministration officials involved be produced for depositions. 

Accordingly, during November 1973 the depositions of 
S. William Green, Regional Administrator (HUD); Gerald 
V. Cruise, Program Manager (HUD); Susan Alem, Re¬ 
sources Development Officer (HUD); Robert E. Mendoza, 
Metropolitan Development representative (HUD); Ber- 
nard C. Fagan, Outdoor Recreation Planner (BOR); and 
Mnurice D. Arnold, Regional Director (BOR) were taken. 
Various exbibits were introduced. 

Prior to decision and by letter dated Mareh 9, 1974, 
New Castle and King-Greeley sought to intervene. The 
deposition of the plaintiff Evans was thereafter taken. 
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On April 5, 1974, rnany o< the key factual issues were 
resolved by a Stipulation of Facts entered into (by coun¬ 
sel) by the plaintiffs and New Castle (King-Greeley). The 
substance of the stipulation was tliat none of the plain¬ 
tiffs had “looked for bousing for himself or bis family 
in the Town of New Castle”; tliat no plnintiff or the 
town of his residence had been deprived of the federal 
funds granted as herein described; tliat plaintiffs hnd no 
information to believe that non-residents of New Castle 
would be refused adtnission to the proposed park (Turner 
Swamp) for any reason including race, creed, color or in- 
<*ome; that no claim is made that persons rcsiding in the 
King-Greeley district will be denied use of the sewer 
for rensons of race, creed, color or ineomc; and that 
there is no claim that the Turner Swamp area lias been 
utilized for low or moderate multi-family bousing. 

Upon this stipulation and lengthy affidavits with exhi- 
bits attach d. the deposition of the plaintiff Evans, New 
Castle and King-Greeley, joined the federal defendants’ 
motion to dismiss. 

Tri-State had also movod to dismiss pursuant to Rule 
12 (b)(1), (2) and (6), an attorney affidavit necompanying 
the motion, stating that it was “upon grounds of sov- 
ereign immunity”. Tri-State had been fornied pursuant 
to an Interstate Compact (New York, New Jersey and 
Connecticut) wherein in Article IV, sec. 3 it is declared 
that “It fthe Commissionl shall enjoy the sovereign im¬ 
munity of the party states and may not be sned in any 
court or trihunal whatsoever; . . 

The Opinion Below 

As a preamble, in effect, to the opinion, the court noted 
that the plaintiffs had been “accorded a wide opportunity 
to make n factual determination of the New Castle ap- 
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plications and the civil rights enforcement procedures 
utilized by the federal defendants.” Equally the defen- 
dants “had an opportunity to elieit the facts concerning 
the interest of the plaintiffs.” The court concluded that 
the “legal issue of standing raised by the inotions, is 
now cast in sharp relief against this wcll-developed fae- 
tual background.” 

The court then turned to the threshold and, in its opinion, 
decisive issue, i.e., “whether plaintiffs have standing to 
bring this suit.” Standing was then tested by “the two- 
pronged test” namely, have the plaintiffs suffered or will 
they suffer an “injury in fact” and are they “within the 
zone of interests protected by the relevant statute.” The 
court was also mindful of the necessity that “’itigants 
maintain a personal stakc in the outcoine of the contro¬ 
versies they present.” DeFunis v. Odetjaard, 416 U.S. 
324 (1974). 

From the proof submitted, the court concluded that 
“Plaintiffs do not, and apparently cannot, allcgc that they 
will suffer any injury from the grants that have been made 
by the agencies,” which grants elearly insure that New 
Castle must not discriminatorily administer the sewer or 
swamp projects. (See “Assurance of Compliance” of IIUD 
and ROR). Accordingly, the court denied plaintiffs’ mo- 
tion for an injunction and dismissed the comj)laint for 
lack of jurisdiction. 

I 

Before the motions were finally submitted to the court 
for decision, they had acquired somewhat of a hybrid 
character. The original governmcnt defendants’ motion to 
dismiss pursuant to Rule 12(b)(l) and (6) Fed.R.Civ.P. 
was supported by a five-page affidavit setting forth facts. 
IMnintiffs’ motion for a preliminary injunction was based 
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on two lengthy affidavits. Tri-State’s motion was supported 
by an affidavit and New Castle—King-Greeley’s motion by 
affidavits of 19 pages and 7 pages plus exhibits. The mo¬ 
tion to dismiss thus assumed the status of a motion for 
summary judgment which in decision the eourt restrieted 
to the issue of standing. However, only by this factual 
development was the eourt able to “cast [this issue] in 
sharp relief.” For purposes of appellate review, “stand¬ 
ing may be assumed to be the sole issue to be determined 
in light of all the facts developed by the trial eourt in aid 
of such determination. 

n 

Prior to embarking upon a discussion of bow the Su¬ 
prème Court has defined, and granted or den. ’ jurisdic- 
tional standing, it would be well to eapsulate tho nature of 
this aetion in terms of plaintiffs’ objeetives. First, the 
negativo. They do not claim that they have lx*en denied 
housing or land purchase in New Castle heeause of color. 
They do not seek to overturn the New Castle’s zoning 
ordinances as unconstitutional. They do not assert that 
the funds appropriated will deprive any low-cost housing 
project thereof. They do not claim that there are any dis- 
criminatory features in the sewer and swamp grants. 

Affirmatively what they seek is to prevent HUD and 
BOR from using federal funds (1) for aid in constructing 
a sewer in *» small densely populated section of the Town 
of New Castle where neither housing or zoning are in 
question heeause the area is already well huilt up on 
quarter and half acre plots 7 which area is badly in need 

7 Tri State Appendii 4. ' The area ia almoat entirely developed with 
existinc reaidential and huaineas uees ... the eatablishment of aewera 
in the KingOreeley Sewer Diatrirt area will not alter, or offer the 
opportunity to alter, the range of denaitiea propoeed for reaidential 
development, ainee the area ia already anbatantially developed with 
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of sewers for reasons of health;' and (2) from acquiring 
a swamp to protect the environmental quality of the area 
by preserving open spaces for a wildlife sanctuary and 
for eduactional purposes, the very goal and concern of so 
inuch of our current legislation. 

Another pertinent inquiry at this stage is: what would 
be the result of success for plaintilïs in this litigation? 
Priwarily it would be to prevent their fellow-citizens who 
are as much in need of sewers as they claim to be in need 
of housing from having sanitary sewers and a wildlife 
sanctuary or park, thus preserving fast-shrinking open 
spaces. But a far more dangerous result would be the 
establishment of a principle that the judgment and discre- 
tion cxcreised by the executive and legislative branches of 
government can he examined and questioned (or even over- 
turned) by any citizen, aided by the judiciary. to determine 
whether the decision (such as ITFD’s and BOR’s here) was 
to their liking. In short, all administrative ngonoies will 
have to make their decisions with tlie knowledge ihat Big 
Brother’ in the guise of a private attorney-general i« peer¬ 
ing over their respective administrative shoulders. 

In snni, plaintiffs, in a suit challenging only a sewer and 
a park, seek by an oblique eoercive proceeding to have this 
court, in effect, direct HUD to provide more housing 
throughout the nation. This conclusion is well-illustrated 

single family homes that are of good quality and have a considerable 
period of useful life remaining." Letter, December 28, 197), Commis 
aioner of Westcheater County Department of Planning to New Ca at le . 
Town Engineer. Tri State Appendix 29. 

8 "[T]he extenaion of sewera into the service area will greatly improvo 
the environmental and public health aspecta of this central area of your 
town . . . fand is an] improvement of the highest priority, and onc 
which ahould receive every favorable conaideration for Federal aid. ' 

9 G. Orwcll, 1984, written in 1949 aa a fantasy. Now with only nine 
years remaining to stave off the prophecy, the date is becoming danger 
oualy close. 
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l»y tlioir argument that “the lack of federal administrative 
pressure on New Castle to encourage fair housing oppor- 
tunity within its borders through local housing and com- 
munity development policy direetly and inaterially con- 
tributes to growing patterns of racinl segregation in 

• Westchester Coimty ” (Applt’s Hrief, p. 39). 

In fairness to HUD and BOIÏ they are entitled to have 
m «et forth what they did before mnking the grants in ques- 

tion. No claim is made that any project discrimination 
exists as to the King-Greeley or Turner Swamp projects. 
Title VI, 42 U.S.C. 2000 d. HUD also attempted to follow 
the roquirements of Title VIII, 42 U.S.C. 3601 et seq., 
albeit the loss of the original rating sheet required recon- 
struction and there were differences of opinion within the 
Department. Furthermore, the sewer project had been 
approved hy the nppropriate County and State depart- 
ments. Likewise, as to the Turner Swamp, Interior 
through BOIÏ and the State Liaison Officer had rated the 
project as qualified for a grant. 

III 

The guiding principles of law applicahlc to the proper 
decision here are to be found in the Supreme Court’s re¬ 
cent decision in O’Shea v. Littleton, 414 U.S. 488 (1974). 
There, as here, an injunction was sought on the basis that 
the defendants “have engaged in and continuo to engage 
in, a pattern or praetice of conduct . . . all of which has 
deprived and oontinues to deprive plnintiffs of their eon- 
stitutional rights. The Supreme Court gave a most ex- 

• plieit statement ns to the essentials for “standing” stating: 

“1’laintifFs in the federal oourts ‘must allege some 
threatened or actual injury resulting from some puta- 
tively illegnl aetion before a federal court may as- 
snme jnrisdiction.’ . . . There must be n ‘personnl 
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stake in the outcome’ such as to ‘assure tliat concrete 
adverseness which sharpens the presentation of issues 
upon which the court so largely depcnds for illumina- 
tion of difiieult constitutional question.’ . . . Nor is 
the principle different where statutory issues are 
raised. . . . Abstract injury is not enough. It must be 
allegcd that the plaintilf ‘lias sustained or is imme- 
diately in danger of sustaining some direct injury’ as 
the result of some challenged stctute or official con- 
duct. . . . The injury or threat of injury must be botli 
‘real and immediate,’ not ‘conjectural’ or ‘hypothet- 
ical.”’ (p. 403-94) (eitations omitted) 

Within the year the Supreme Court has again reaffirmed 
its views as to standing in United States v. Rirhantson, 
418 U.S. Hifi and Sehlesivrjer v. Reservists to Slop the War, 
418 II. S. 208 (hoth decided June 23, 1074). In these recent 
decisions the Court expressed its opinion as to the effect 
of its fortner (although also recent) decisions defining 
standing. Since these former decisions are heavily reliod 
upon by the majority, an analysis of the .Tune 25, 1074 
decisions and some of the preceding decisions should suffice 
to demonstrate that the majority opinion cannot be recon- 
ciled with them. 

In Sehlesinaer the Court “reeognized the continued vi- 
tality” of Ex parte Eévitt, 302 I'.S. 033 (1037) (p. 220), 
and reaffirmed that deeision, holding that there must b * 
a concrete injury “actu d or thrcatened”, nainely, “a par- 
ticulnr injury cnused by the action challenged as unlawful” 
—in short, a “pnrticular injury” and a “personal stake.’* 
Tliis concrete injury ‘‘is especially important when the 
relief sought produces a confrontation with one of the co- 
ordinate branches of the Oovernment;” and ‘‘the relief 
sought would, in practical effect, bring about conflict witli 
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two coordinate branches.” (p. 222) What the plaintiffs 
seek to achieve here would indeed “distort the rolc of the 
Judiciary in its relationship to the Executive and Legisla- 
ture and open the Judiciary to an arguable churgc of pro- 
viding ‘government by injunction.’ ” (p. 222). In holding 
that there was no citizen standing in Schlesinger, the Court 
noted the restrictive nature of Association of Data Process¬ 
ing Service Organizations v. Camp, 397 U.S. 150 (1970) 
(“private competitive injury”), and United States v. 
SCRAP, 412 U.S. 669 (1973) (“individual onjoyment of 
certain natural resources impaired”). 

In Richardson, the Court observed that there is a modern 
tendency to call upon the courts to solve all problenis of 
society but adhered to the “personal stake” requirement, 
stating: 

“As our society has becorne more complex, our num- 
bers more vast, our lives more varied, and our re¬ 
sources more strained, citizens increasingly request 
the intervention of the courts on a greater variety of 
issues than in any period of our nationnl development. 
The aeceptance of new categories of judicially cog- 
nizable injury has not climinated the basic prineiple 
that to invoke judicial power the elaimant must have 
a ‘personal stake in the outeome,’ ... in short, some- 
thing more than ‘generalized grievanoes,’ . . .” (p. 
179-80) (citations omitted). 

The concern of Mr. .Tustice Powell regarding “the expan- 
sion of judicial power” shonld well l»e n worry here. In 
bis eoncurrence he wrote: 

“Relaxntion of standing requirements is directlv re- 
lated to the expansion of judicial power. Tt seems to 
me ineseapable that allowing an unrestrict'sl taxpayer 
or citizen standing would signifieantly alter the allo- 


3912 










cation of power at the nutional level, with a shift 
away from a democratie form of govemment. I also 
believe that repeated and head-on confrontations be- 
tween the life-tenured branch [the judieiary] and the 
representative branches of govemment will not, in the 
long run, be beneficial to either.” (p. 188) (footnote 
omitted). 

It would be in the Justice’s opinion, as it is in mine, 
liighly inconsistent “if a democracy were to permit gen- 
eral oversight of the elected branches of govemment by 
a nonrepresentative, and in large measure, insulated, ju- 
dicial branch.” (p. 188) (footnote omitted). “Unrestricted 
standing in federal taxpayer or citizen suits would create 
a remarkably illogical system of judicial supervision of 
the coordinate branches of the Federal Government.” (p. 
180). * 

In the saine vein, Mr. Justice Powell commem°d that 
“recourse to the federal courts [where the Federal Gov¬ 
ernment lias allegedly been unresponsive to recognize needs 
or serious inequities in our society] has attained an un- 
precedented popularity in recent decades. Those courts 
have often acted as a major instrument of social reform.” 
(p. 191). But he observed “how often and how unequiv- 
ocally the Court [the Suprème Court] has expressed its 
antipathy to efforts to couvert the judieiary into an open 
forum for the resolution of political or ideological dis- 
putes about the performance of govemment.” (citing cases) 
(p. 192). 

In Sieri Club v. Morton, 405 F.S. 727 (1972), the 
Siërra Club, whose members are interested in preserving 
woodlands and wildlife, in contrast to the destruetion of 
forests and the construction of broad concrete highways. 
sought to enjoin the building of a vast resort and amuse¬ 
ment center, including roadways, in the Mineral King 
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Valley in California. The District Court had granted an 
injurction hut the Court ot' Appeals reversed stating umong 
otlier things that “We do not believe sueh club concern 
without a showing of more direct interest can constitute 
standing in the lega! sense sufficiënt to challcnge the ex 
erciso of responsibilities on bohnlf of all the citizens hy 
two cahinet level officials of the govcmment acting under 
Congressional and Constitutiona) Authoritv.” 433 F.2d 
24, 30 (9th Cir. 1970). 

The Supreme Court nffirmed the Court oi' Appeals, wijt¬ 
ing with particular pertinence to the litigation hefore 
us, at page 732: “Where, however, Congress has author- 
ized public officials to perform certain fnnctions accord- 
ing to law, and has provided by statnte for judieial review 
of those actions under certain circumstances, the inquiry 
as to standing must begin with a determination of whether 
tli" statnte in question autborizes review at the behest of 
the plaintiff.” 

Congress in the Civil Rights Act of 1964, 42 U.S.C. 
52000 d (Title VI) clearly evideneed its intention to limit 
the question of discrimination to the particular program 
in issue. See 42 U.S.C. '2000 d-1. As previously men- 
tioned, no discrimination is clainied in either program 
liere, and thus Title VI cannot support th^ standing of 
these plaintilïs. Nor is the Civil Rights Act of 1968 any 
more applicable. Congress clearly stated its intont: “It 
is the policy of the U' 1 tod Strtes to provide, within con- 
stitutional limitations. for fair housing throughout the 
United States. 42 U.S.C. $3601. 

The Court in Siërra Club continues with the principle 
that: The “injury in fact” test requires more tlian an 
injury to a cognizable interest. “It requires that the party 
seeking review be himself among the in.jured.” (p. 736). 
The Court wonld deny standing to those “individuals wbo 
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seek to do no more tlian vindicatc their own value prcfer- 
encea through the judicial process.” 

The consequences of any otlicr reault were pointed out 
as followa: “And if any group with a bona Hde ‘special 
interest’ could initiate such litigation, it is difïicult to per- 
ceive why an individual citizen with the sanie bona fide 
special interest would not alao be entitled to do so.” (p. 
739-40). 

In United States v. SC RAP, supra, the Court was dealing 
“simply with the pleadings in which appellecs allegcd a 
specific and porceptible harm tliat distinguished tliem from 
other citizens who had not used the natural resources tliat 
were claimed to be affected.” (p. (189) (footnote omitted). 
The Court could not “say on these pleadings” tliat injury 
in fact could not be proven. 

But in Laird v. Tatum, 408 U.S. 1 (1972), the respon- 
dents’ clai “simply stated, is tliat thoy disagrcc with 
the judgments of the Executive Branch. . . (p. 13). On 

this subject the Court noted that: “Carried to its logioal 
end, this approach would have the federal courts ns virtn- 
ally continuing monitors of the wisdom and soumlness of 
Executive action; . . (p. 15). Accordingly the Court 

reversed a Court of Appeals decision which had reversed 
the District Court’s denial of an injunction and dismissal 
of the comnlaint. 

IV 

Tuk Majomty Opinion 

Court decisions should be made with an eye to, and with 
due regard to, the practical consequences thereof. The con¬ 
sequences of the majority’s decision are that the residents 
of the Hamlet of Chappaqua will not have their much- 
needed scwer or park. An<l this, by court decree instigated 
hy a group of plaintifTs who have no interest whatsoever 
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in a King-Grceley sewer or a Turner Swamp park, neither 
of which projects admittedly lias any discriminatory fea¬ 
tures. The majority staten that “Here, tlien, are agencies 
with an affirmative duty to encourage fair housing.” How- 
ever, “fair housing” is not an issue in this case (if “case” 
it be). To say that plaintiffs’ right to adequate housing 

is invaded by grants for sewer facilities or acquisition of 
recreation areas in urban communities which are not so 
administered” is a most illogical non sequitur. Equally 
illogical is it to say that the allocation of funds to New 
Oastle “contributes to the perpetuation of fplaintiffs’] liv¬ 
ing patterns in the New York metropolitan area.” $358,000 
and $57,500 would scarcely suffice for a low-cost housing 
project. 

Admitting that plaintiffs do not have “a sufficiënt con- 
nection with the community to or for the benefit of which 
the grants are made”, the majority believes that it can 
exert court eoercion upon HUD and Interior as well as 
Tri-State “because one importajit method of enforcement 
of tbe congressional policy set forth in Title VIII is by the 
agencies’ administration of grants related either to hous¬ 
ing or urban development.” They then find that the grants 
“are so related.” 

V 

Tri-State 

Tri-State is not a federal agency. It has made its own 
independent appraisal of the King-Greeloy sewer and 
Turner Swamp projects as of “non-regional significance.” 
Aecordingly, review of the projects was reform] to the 
Wcstehester Oounty Department of Planning. Tt scarcely 
befits the role of the federal judiciary to override and 
supersede the judgment of Tri-State in evaluating whetber 
a sewer in a minute area of a town and a small wildlife 
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park are of sufficiënt area concern as to call for Tri-State 
action and reaction. I find no error in Judge Pollack’s 
dismissal of the complaint against Tri-State. 

VI 

In conclusion I eannot reconcile the majority’s holding 
with the Supreme Court’s decisions in Siërra Club, O’Shea, 
Richardson and Srhlesinger, all of which support Judge 
Pollack’s denial of a preliminary injunction and dismissal 
of the complaint. Accordingly, I dissent and would affirm 
Judge Pollack’s order. 


Oi rfein, Circuit Judge, concurring and dissenting: 

I concur in Brother Oakes’ thoughtful opinion holding 
that the plaintitTs have standing with respect to defendants 
HT T I) and HOR. I must add some words of caution, how- 
ever, to explain my position. I helieve that .Tudge Pollack’s 
decision was based on a pragmatic view that the case itself, 
so far as injunctive relief against the grant of federal 
funds is concerned, may ultimately end in a mere spinning 
of wheels, for the plaintiffs may not have suffered sufficiënt 
“injury in fact” to enjoin the federal grants. While Judge 
Oakes carefully notes that we are not deciding the merits, 
I would like to make my own position even clearer. 

I would not hold that the plaintiffs neeessarily have 
standing to seek injunctive relief against the Secretary of 
HI T D and his assistants to restrain the grant of federal 
funds, for that involves the preliminary question of whether 
a determination hy HUD to grant funds to New Cnstle is 
subject to judicial review and, if so, at whose instance, a 
matter we need not decide if we sirnply reverse the surn- 
mary judgment. I would hold nnly that the plaintiffs are 
“adversely affected or aggrieved by agency action within 


.3917 





I 


the meaniug of a relevant, statute” under the Administra- 
tive Procedure Act, Section 5, U.S.C. $ 702, to raise the 
queation of whether the Secretary has failed to make the 
inquiries implied froin his affirnmtive duty “to administer 
the programs and activities relating to housing and urban 
development in a marnier affirmatively to further the 
policies of this subchapter’’ Pub. L. 90-284, Title VIII 
§808(1) (5), April 11, 1968, 42 U.S.C. $3608(d)(5), with¬ 
out any eonsideration of the merits of the lawsuit. Sec 
United States v. SC RAP, 412 U.S. 669 (1973). 

In 1968 Congress passed the “Fair Housing” Act pro- 
hibiting discrimination in the sale or rental of housing. 
Civil Rights Act of April 11, 1968, Pub. L. 90-284, Title 
VIII $801, 42 U.S.C. $3601. It contains the general af- 
firmative duty provision noted. 42 U.S.C. $3608(d)(5). 

The Supreme Court has not vet determined whether the 
affirmative duty goes bevond enforcement of the sale and 
rental provisions of the Fair Housing Act. Nor has it de- 
cided w.iether, in the absence of hearing and notice pro- 
visions lik(' tlioso contained in the Civil Rights Act of 1964, 
Congress intended that the federal courts should review 
TIUD’s policies in relalion to grants under the Housing and 
Urban Development Act of 1965, with the power to issue 
injunctions ngainst federal assistance to non-pinpointed 
programs which are not, in themselves, discriminatory. 

I think that, in conformity with our national policy to 
elimimte the disgrace of racial discrimination, the plain- 
titTs should be heard to test whether HUP has done its 
duty in the premises. Data Processing Orgauization, Ine. 
v. Camp, 397 U.S. 1Ó0 supports the result, as does SC RAP, 
supra. 

Although the qucstion is close, minority people fairly 
near the geogrnphical area involved may be deemed “ae- 
grieved” hy agency inaction, at least in the general wav 
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tliat tilt* onvironmentaüst luw students wc*re injured by 
the inaction of the Interstate Commerce Conunission in 
United States v. SCHAP, supra, or the class of black stu¬ 
dents in Adatns v. Richardson, 480 F.2d 1159, 1162 (I).(’. 
C ir. 1973). The tailure of the Executive Branch to enforee 


a statutory dnty imposed on it may cause injury in fact 
to the class alToeted, even though, as Judgc Oakes states, 
“no injury would exist without the statute.” JAnda R.S. 
v. Rirhard I)., 410 U.S. 614, 617 n.3 (1973). That does not 
meun, to be sure, that tiiey can coinpel judicial review. In 
tliat sen.se, as Judge Oakes recognizes, standing and judi¬ 
cial review are discrete issues. 

In cases raising issues of discriinination, as well as 
env irnmuental considerations, all that conferring stand- 
i’i'T rnd»*j* tin* Administrntive Procedure Act does is to 
let au Articlc III “case or controversy” be board with the 
shar;i adversity re<|uired. See SC RAP. supra. 

I be courts must still determine the extent, if nnv, of 
pormm*ihl<‘ federal coercion by the withhoHing of fed-rn 1 
ass Oa i c. Cf. Adam* v. Richaidsnn, supra. Tliat is why 
it is proper to nllow standing to tliose plnintiffs so that 
tliev may raise, in a judicial context, wlint the obligations 
of Hl’O are and whether HFI) has nu t tlieni. We shoald 
h° 1'beral in granting standing wVre the chnllenge is to 
alloged ndministrative failure to act in the face of nn al 
lege 1 statntory dnty, narticulnrly in a civil rig'its case. 
As Judge Oakes notes, that is the meaning of United States 


v. SC RAP. supra. Cf. Shanvon v. HUI), 436 F.2d 809 (3 
Cir. 1970). Tn my view, a person may be nn “aggrieved jier- 
son” within tiie meaning of the Administrntive Procedure 
Act. ê T'.S.C. ' 702, to reinedy administrntive inaction with¬ 
out nece snrily having standing for other relief. |fe may 
be aggrieved by IIUD’s failure te perform iis statiitory 
dnty of ii:<|uiry, which is for his class benefit. He mav not 
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have been injured in fact sufficiently to ene ree the ixecu- 
tive agency to withhold funds. 

On the standing to sne Tri-State I rospectfully disagree 
with my hrother Oakes. There must be soine balaneing of 
interest. To allow every denial of area signifieance to be 
reviewed by the eourts, particularly at the instance of 
])ersons as remote frorn area eonsiderations as these plain- 
tiffs are, would simply invite a plethora of suits with a 
grave fpiestion of the ultimate judieial eompetenee to solve 
them. Whether a sewer pipe in a town is a concern of a 
large aren need not be ütigated in the context of racial 
discrimination. It is better to dismiss the complaint against 
Tri-State now, as Judge Pollack did. Tn that respect I 
agree with Judge Moore though for somewhat different 
reasons. 

Lastly, I must disassociate myself frnm my brnther 
Moore’s statement tliat the issue is “the question of the 
extent to which, at the behest of the plaintiffs, the judieial 
branch of our constitutional government ean override, or 
veto the exercise of discretionary judgments made by the 
executive and legislative branches in connection with grants 
•»f federal funds made pursuant to the Community Facil- 
ities and Advance Land Acquisition Act, 42 U.S.C. §3102 
(1972) and the Outdoor Recreation Programs Act, 16 
I .S.C. § 4601 (1963).” When Congress imposed on tlie 
Secretary of HUD the affirmative duty to administer all 
“programs and activities relating to housing and urhan 
devolopmont in a manner aflirmativcly to further the |>ol- 
icies of this subehapter” 42 U.S.C. § 3608(d)(iï) it did not 
mean tljat HUD eould disregard that mandate “in its dis- 
cretion. In fact, lil D has adoptctl procedures to deter- 
mine local racial policies in the case of the New Castle 
grant. 
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The case rnay well be a close case, but it is not out of 
the mainstream of court review of agency inuction in the 
face of a statutory duty. Whon Congress says federal 
funds shall not be used if certain conditions exist, the 
courts are often not without jurisdiction to review. The 
uiajority opinion does not meun tlint New ('astle shall not 
have its sewer. If that should be the end result of the 
judicial process it will be only because Congres*. not the 
courts, detennined the national policy ngainst the partic- 
ulnr use of federal funds, whieh the courts were required 
to respect. 
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